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CONFIRMING SUPREME COURT
JUSTICES: THOUGHTS ON THE
SECOND OPINION. RENDERED
BY THE SENATEt

Ruth Bader Ginsburg*

Several years ago, as a newcomer to the bench, I penned some com-
ments on the confirmation process for federal judges.' I will recount my
1981 observations, and then ask you to consider with me whether those
observations bear modification in light of more recent history. Have we
witnessed a transformation of the process that threatens the indepen-
dence of judges and thereby the preservation of our civil liberties in a
society governed by the rule of law?

In June 1980, when my nomination for a D.C. Circuit vacancy was
pending Senate advice and consent, an organization called United Fami-
lies of America proposed that the Senate Committee on the Judiciary ask
every nominee to the federal bench a series of questions.2 The organiza-
tion said the questions concerned "important issues of social policy" and
were designed to test the nominee's "balance." 3 These were typical
inquiries:

Can the Congress limit the jurisdiction of the federal courts in,
say, school busing cases?

Do parents have any rights with respect to abortions performed
on their minor children?

Present law and practice of the armed forces of the United

t This article was originally presented as the'first 1987-88 lecture of the David C. Baum
Memorial Lectures on Civil Liberties and Civil Rights at the University of Illinois College of Law,
January 27, 1988. The text is printed substantially as delivered.

* Circuit Judge, United States Court of Appeals for the District of Columbia Circuit. B.A.
1954, Cornell University; LL.B. 1959, Columbia Law School.

I acknowledge with appreciation the fine assistance of my 1987-88 law clerk, Elizabeth Glazer,
in the preparation of this lecture.

1. Ginsburg, Inviting Judicial Activism: A "Liberal"or "Conservative" Technique?, 15 GA. L.
REV. 539, 553-57 (1981).

2. See Selection and Confirmation of Federal Judges, Hearings Before the Senate Comm. on
the Judiciary, 96th Cong., 2d Sess. 354 (1980) [hereinafter Hearings] (statement of Sandy McDonald,
representing United Families of America).

3. McDonald, United Families of America Testimony on Ginsburg Nomination at 4 (Testi-
mony at Hearings before the Senate Comm. on the Judiciary, 96th Cong., 2d Sess. (1980)) [type-
script copy on permanent file at the University of Illinois Law Review office].
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States bar women from combat positions. Could that exemption
withstand a constitutional challenge?

What principles ought federal judges to follow in deciding so-
cial policy cases?4

United Families of America framed these and other inquiries to un-
cover any "bias toward judicial activism" which, in that organization's
view, could cause "tremendous damage to the American legal system." 5

The organization anticipated that some nominees to the federal bench
would "resist answering questions such as these,"6 because they relate to
matters that might be aired before the judiciary in a live case or contro-
versy. "Of course they may," United Families continued. "That is ex-
actly why these questions should be asked, and why answers should be
insisted upon."7

I was relieved when Senator Howard Metzenbaum, who chaired the
confirmation hearings the day I appeared, refused to ask the questions.'
I found them a "frightful prospect," and expressed "doubt that individu-
als with the talent, self-discipline, skepticism, and independent spirit that
federal judges should have would willingly expose themselves to the kind
of screening suggested by the United Families of America."9 Was I right
in suggesting that the Senate should not only refuse to ask questions
about cases still trooping through the courts, it should also refrain from
inquiring into a judicial nominee's "particular political or ideological
philosophies,"'" his or her "activism" or "restraint," "liberality" or
"conservatism"? That is the topic to which I now turn.

I.

In March 1970, an angry President Nixon excoriated the Senate for
denying him the right to see his choices appointed. The Senate had re-
cently rejected Nixon's nomination of Fourth Circuit Chief Judge Clem-
ent F. Haynsworth to the Supreme Court, and was on the verge of
rejecting Nixon's next choice, Fifth Circuit newcomer G. Harrold Cars-
well, a Floridian of "slender credentials."'" Nixon charged, in a letter to
William B. Saxbe, then a Senator representing Ohio:

4. Id. at 5-7.
5. Id. at 1, 4.
6. Id. at 7.
7. Id.; cf. N.Y. Times, Jan. 14, 1988, at A27, col. I (National Abortion Rights Action League,

while it did not urge defeat of Judge Kennedy, said it found his record "quite disturbing").
8. See Hearings, supra note 2, at 356 (Senator Metzenbaum: "You don't mean that every

nominee up for confirmation ought to have his or her views explored ... on all of the controversial
issues ... ? You don't actually mean that, do you?").

9. Ginsburg, supra note 1, at 554.
10. See Smith, Involving the Judiciary in Political Campaigns, 66 A.B.A. J. 1318 (1980) (Amer-

ican Bar Association House of Delegates declared its disapproval of "any [political party] platform
plank" that deviated from the selection of judges on the basis of merit by superimposing a test of the
candidate's "particular political or ideological philosophies.").

11. H. ABRAHAM, JUSTICES AND PRESIDENTS: A POLITICAL HISTORY OF APPOINTMENTS
TO THE SUPREME COURT 17 (2d ed. 1985) (quoting then Yale Law School Dean Louis H. Pollak).
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What is centrally at issue in this [Carswell] nomination is the
constitutional responsibility of the President to appoint members of
the Court-and whether this responsibility can be frustrated by
those who wish to substitute their own philosophy or their own sub-
jective judgment for that of the one person entrusted by the Consti-
tution with the power of appointment.-2

The indications we have of the framers' understanding, and the Senate's
practice over time, do not fully confirm Nixon's assertion concerning
presidential power, his charge that "if the Senate attempts to substitute
its judgment as to who should be appointed, the traditional constitutional
balance is in jeopardy and the duty of the President under the Constitu-
tion impaired."'1

3

The records of the 178714 Constitutional Convention reveal divided
views on many questions, among them, the method of appointing judges.
Some delegates favored executive appointment of the judiciary; others
supported legislative authority over the selection of judges. The first pro-
posal one encounters in the Convention records, contained in the Vir-
ginia Plan introduced on May 29, 1787, lodged authority to make
judicial appointments in the national legislature."5 Early on, Madison
pointed out that the Senate, as the smaller body, could do the job better
than the entire Congress.' 6 By June 13, without objection, the delegates
placed the power to appoint federal judges in the Senate, acting alone,17

and there the matter stood for most of the Convention, although debate
continued intermittently.

A proposal for shared power was first advanced, presciently, by Al-
exander Hamilton, on June 5, 1787. 8 Hamilton proposed nomination by
the executive, reserving to the Senate "the right of rejecting or approv-
ing."'" By tie vote on July 18, the Convention defeated a motion to
adopt the method, said to be effective in Massachusetts, of executive
nomination with senatorial advice and consent.2 ° In the final days of the
Convention, on September 7, following the September 4 recommendation

12. Letter from Richard M. Nixon to William Saxbe, Mar. 31, 1970, reprinted in 116 CONG.
REC. 10158 (1970).

13. Id.
14. See C. BEARD & M. BEARD, THE RISE OF AMERICAN CIVILIZATION 317 (rev. ed. 1933)

(referring to the Constitution's prescriptions for the structure of government as "a mosaic of second
choices"); Roche, The Convention As A Case Study In Democratic Politics, in ESSAYS ON THE MAK-
ING OF THE CONSTITUTION 175, 197, 210-12 (L. Levy ed. 1987) (describing the framing of the
Constitution as a constant "process of give-and-take." in which politicians composing an extremely
talented democratic elite "reasoned, cajoled, threatened, and bargained amongst themselves," resolv-
ing through a "process of compromise" divisive matters such as the maintenance of slavery; the
composition of the new Congress; the character of, and method of electing, the executive).

15. 1 RECORDS OF THE FEDERAL CONVENTION OF 1787, at 21 (M. Farrand ed. 1911) [herein-
after RECORDS].

16. Id. at 120 (June 5).
17. Id. at 233 (June 13).
18. Id. at 128.
19. Id.
20. 2 id., supra note 15, at 44.
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of the Committee on Postponed Matters, the framers essentially returned
to the July 18 proposal; they adopted the text now contained in Article
II, section 2 that the President "shall nominate, and by and with the
Advice and Consent of the Senate shall appoint" judges.2' Gouverneur
Morris, a delegate from Pennsylvania who figured prominently in the
debates at the Convention, paraphrased the final provision, prophetically,
as one leaving to the Senate the power "to appoint Judges nominated to
them by the President." 22

In the Federalist Papers, Hamilton extolled the Appointments
Clause as checking the baser instincts of both branches. "[O]ne man of
discernment," Hamilton wrote, "is better fitted to analise [sic] and esti-
mate the peculiar qualities adapted to particular offices, than a body of
men of equal, or perhaps even of superior discernment., 23 But "coopera-
tion of the Senate," Hamilton continued, would serve as a "powerful"
restraint, tending "greatly to preventing the appointment of unfit charac-
ters from State prejudice, from family connection, from personal attach-
ment, or from a view to popularity."24 "The possibility of rejection," he
underscored, "would be a strong motive to care in proposing.",25 "[I]n
addition," Hamilton noted, the Senate's check "would be an efficacious
source of stability in the administration.

26

Hamilton observed that the mode of appointing judges under the
Appointments Clause "is the same with that of appointing the officers of
the union in general."' 27 It is commonly recognized, however, that, just
as the President "must consider the appointment in relation to the task,"
so the Senate must give or withhold its consent according to the office to
be filled.28 When the President nominates officers to his own executive
"team," "qualifications of congeniality, loyalty and partisanship-in ad-
dition to competence and rectitude-are highly relevant."' 29 But federal
judges "hold their Offices during good Behaviour." 3  Moreover,
Supreme Court appointees, unlike appointees to the lower courts, partici-

21. Id. at 539.
22. Id. at 523 (Sept. 6), quoted in Dellinger, Free to Choose, THE NEW REPUBLIC, Dec. 16,

1985, at 38, 40.
23. THE FEDERALIST No. 76, at 510 (A. Hamilton) (J. Cooke ed. 1961).
24. Id. at 513.
25. Id.
26. Id.; see also THE FEDERALIST No. 77 (A. Hamilton).
27. THE FEDERALIST No. 78, at 522 (A. Hamilton). The records of the Convention show that

debate centered principally on the method of appointing judges; appointments to cabinet offices oc-
casioned scant discussion. See 2 RECORDS, supra note 15, at 627 (Sept. 15).

28. Henkin, 'Ideology' Is A Central Consideration, N.Y. Times, Sept. I1, 1987, at A31, col. 2;
see, e.g., L. TRIBE, GOD SAVE THIS HONORABLE COURT 137 (1985): Black, A Note on Senatorial
Consideration of Supreme Court Nominees, 79 YALE L.J. 657, 660 (1970); Grossman & Wasby, The
Senate and Supreme Court Nominations: Some Reflections, 1972 DUKE L.J. 557, 561; Kutner, Ad-
vice and Dissent. Due Process of the Senate, 23 DE PAUl. L. REV. 658, 689 (1974).

29. Henkin, supra note 28; see Black, supra note 28, at 660.
30. U.S. CONsT. art. IIl, § 1; see generally Ginsburg, Reflections on the Independence, Good

Behavior and Workload of Federal Judges, 55 U. COLO. L. REV. 1 (1983). For proposals to place an
age limit on judicial tenure as well as some fixed and unrenewable term, see Monaghan, The Confir-
mation Process: Law or Politics?, 101 HARV. L. Riv. 1202, 1211-12 (1988).
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pate routinely in "shap[ing] constitutional jurisprudence for decades."'"
In appointing Supreme Court Justices, therefore, the political branches
have the weighty responsibility to consider what will serve the national
interest, not just here and now, but over the long term.

To recapitulate what one can glean about the original intent, the
Convention records confirm that the framers were a suspicious lot. Some
recalled the English king's use of his patronage power to maintain con-
trol over legislators; these delegates "were concerned that a president
might use appointment to draw too much power to himself."32 Others
distrusted assemblies of men; as one delegate expressed the repeated
theme: "Public bodies feel no personal responsibility and give full play to
intrigue and cabal." 33 Thus, the delegates settled on a compromise. The
President would initially bear "sole and undivided responsibility,"34

therefore "[t]he blame of a bad nomination would fall upon [him] singly
and absolutely." 35 But the Senate could "interpose to prevent an unsuit-
able choice," guided by the legislators' "own dignity and sense of charac-
ter, their duty to their country."36

One searches in vain for any specific reference by the framers to the
question whether the President or, in turn, the Senate, should consider
the "ideology" of a person proposed for Supreme Court appointment. In
this respect, it should be recalled that the Constitution left many matters
unsaid, unsettled, or uncertain. For example, the document signed in
September 1787 did not explicitly mention the judiciary's power to re-
view legislative and executive acts for constitutionality; Marbury v.
Madison 37 was sixteen years down the road.

In his Commentaries on the Constitution, Story remarked:
Cases, indeed, may be imagined, in which the Senate, from party
motives, from a spirit of opposition, and even from motives of a
more private nature, may reject a nomination absolutely unexcep-
tionable. But such occurrences will be rare. The more common er-
ror ... will be too great a facility to yield to the executive wishes

38

History shows that the Senate has not been as yielding as Story
predicted.

31. Henkin, supra note 28; see also L. TRIBE, supra note 28, at xvi-xvii.
32. C. WOLFE, ROBERT BORK AND THE SENATE'S ADVICE AND CONSENT POWER 3 (Na-

tional Legal Center White Paper vol. I, 1987).
33. 2 RECORDS, supra note 15, at 42 (July 18) (Gorham); see also id. at 80 (July 21) (Madison)

(legislators "might hide their selfish motives under the number concerned in the appointment"); id.
at 81 (Randolph) ("Appointments by the Legislatures have generally resulted from cabal, from per-
sonal regard, or some other consideration than a title derived from the proper qualifications.").

34. THE FEDERALIST No. 76, at 510 (A. Hamilton).
35. THE FEDERALIST No. 77, at 517 (A. Hamilton).
36. 2 J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 1532, at

355 (5th ed. 1891).
37. 5 U.S. (I Cranch) 137 (1803).
38. 2 J. STORY, supra note" 36, § 1532, at 355.
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II.

Just over 100 men and one woman have so far sat on the Supreme
Court. The Senate has withheld consent to twenty-eight presidential
nominations to the High Court. The stories are well told in published
works,3 9 and I will not rehearse them individually here, except for the
first, because of its special precedential value.' When John Jay, first
Chief Justice, resigned in 1795, George Washington nominated John
Rutledge of South Carolina to succeed him. All things save one augured
in favor of the nomination. George Washington was a popular president,
and the Federalist Senate shared his political persuasion. The nominee
was a Federalist, one who had played an active role at the Constitutional
Convention. Moreover, Rutledge had already been appointed to the
High Court. The second Justice named to and confirmed for the
Supreme Court in 1789, he resigned in 1791, without ever sitting on a
case at the Supreme Court level, although he did hear cases on circuit.
Perhaps because he found the rigors of circuit riding too hard to bear,
Rutledge accepted, in lieu of the Supreme Court appointment, the Chief
Justice post in his home state.

Some four years later, President Washington, by recess appoint-
ment, named Rutledge Chief Justice of the United States. But just about
that time, Rutledge made a speech in Charleston in which he criticized
the recently negotiated Jay Treaty with Britain. That treaty, while it
provided for British evacuation of the Northwest Territory, made many
concessions to the British. Federalists in the Senate ardently supported
the Jay Treaty, while Democratic Republicans opposed it as slighting the
nation's Revolutionary War ally, France. The ill-timed Charleston
speech, containing fateful comments on the Jay Treaty, caused the Fed-
eralists to question whether Rutledge was fully possessed of his senses.41

Following five months debate in the newspapers of the nation, Rutledge's
nomination for a permanent commission as Chief Justice was defeated in
the Senate several days after that body formally received his name.

The Rutledge case had at least two ironic twists. At the Constitu-
tional Convention, Rutledge had opposed authorizing the President, act-
ing alone, to select judges; that would give too "great a power to [a]
single person," he remarked, it "lean[ed] too much towards Monar-
chy."42 Fellow Federalist Oliver Ellsworth, as a Senator from Connecti-
cut, led the successful opposition to the Rutledge nomination. At the
Convention, Ellsworth too had opposed exclusively executive appoint-
ment, and he expressed grave doubt about the efficacy of a Senate check.

39. See H. ABRAHAM, supra note 11; J. HARRIS, THE ADVICE AND CONSENT OF THE SENATE
(1953); L. TRIBE, supra note 28; Swindler, The Politics of "Advice and Consent", 56 A.B.A. J. 533,
536 (1970) (listing unsuccessful nominations).

40. See H. ABRAHAM, supra note 11, at 72-73; J. HARRIS, supra note 39, at 42-43; L. TRIBE,
supra note 28, at 79-80.

41. See L. TRIBE, supra note 28, at 79.
42. 1 RECORDS, supra note 15, at 119 (June 5).

[Vol. 1988
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He commented then: "The right to supersede [the President's] nomina-
tion will be ideal only. A nomination . . . will be equivalent to an
appointment."43

It is true that of the twenty-eight unaccepted presidential nomina-
tions to the Supreme Court, only five were nominated in the twentieth
century. President Nixon may have had modern times in the front of his
mind when he sharply criticized the Senate for opposing his will." Over-
all, however, the Senate has several times rejected nominees it found
lacking in demonstrated talent for the law or personal integrity,45 and it
has even more often turned down for partisan or ideological reasons men
whose ability, experience, and integrity were widely acknowledged.46 A
match for the President, whose choices it checks, the Senate has not al-
ways played its part nobly; it has sometimes resisted worthy nominees on
uncommendable grounds.

In the hundred years commencing with the 1795 rejection of Rut-
ledge, over one-third of the President's Supreme Court nominees failed to
win Senate confirmation.47 Madison's nominee, Alexander Wolcott, was
not confirmed, apparently because he lacked the requisite grounding in
the law.4" President Tyler holds the record: due in large measure to his
own lack of political support, five of his nominations failed, although the
men he named were well-regarded lawyers.49 President Polk's 1845
nomination of Pennsylvania Judge George Woodward was rejected after
the press spotlighted Woodward's support for the American Nativist
agenda, which included restricted immigration, and discriminatory treat-
ment based on ethnic origin.5 °

In the Reconstruction period, the Senate was notably active in op-
posing presidential nominees for political reasons. When President An-
drew Johnson tried in 1866 to get his Attorney General, Henry Stanbery,
approved, the Senate simply legislated the vacancy out of existence.5'

43. 2 id., supra note 15, at 81 (July 21).
44. See supra notes 12-13 and accompanying text.
45. See, e.g., 1 C. WARREN, THE SUPREME COURT IN UNITED STATES HISTORY 411 (rev. ed.

1937) commenting on nominations of Alexander Wolcott, 1811 ("a man barely qualified to discharge
the duties of a justice of the peace in a country town"); George H. Williams, 1874 (nomination
"surprised not only the whole Bar, but the whole country"), 2 id. at 553; Caleb Cushing, 1874 ("a
man of exceedingly unstable character"), id. at 557.

46. Warren counts 17 rejections for political or philosophical reasons in the nineteenth cen-
tury. John J. Crittenden, 1829, 1 C. WARREN, supra note 45, at 702-04; John C. Spencer, 1844, 2 id.
at 110-11; Reuben H. Walworth, 1844, id. at 115; Edward King, 1844, id. at 116; John Meredith
Read, 1845, id. at 120; George Woodward, 1846, id. at 147; Edward A. Bradford, 1852, id. at 242;
George E. Badger, 1853, id.; William C. Micou, 1853, id. at 245; Jeremiah S. Black, 1861, id. at 364;
Henry Stanbery, 1866 (Senate legislated vacant seat out of existence), id. at 422-23; Ebenezer R.
Hoar, 1870, id. at 507; Stanley Matthews, 1881, id. at 622; William B. Hornblower, 1894, id. at 719;
Wheeler H. Peckham, 1894, id.

47. See L. TRIBE, supra note 28, at 142-47.
48. Id. at 81.
49. See H. ABRAHAM, supra note 11, at 105-06.
50. See L. TRIBE, supra note 28, at 87.
51. See Friedman, The Transformation in Senate Response to Supreme Court Nominations:

From Reconstruction to the Taft Administration and Beyond, 5 CARDOZO L. REV. 1, 22 (1983).
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During his tenure as President, Grant lost three nominations.5 2

The quiet period beginning at the turn of the twentieth century was
broken in 1916 when President Woodrow Wilson nominated Louis D.
Brandeis to the Court.53 The opposition was ideological; it centered on
Brandeis' progressive activities and "sociological jurisprudence." Anti-
Semitism intensified the debate. In stirring remarks supporting the nom-
inee, Senator Thomas J. Walsh of Montana said:

He has been an iconoclast. He has written about and expressed
views on "social justice" ...

•.. It is easy for a brilliant lawyer so to conduct himself as to
escape calumny .... All he needs to do is to drift with the tide ....
[H]e will have no enemies or detractors or none that he need heed.

* * . Discouragements enough beset the ambitious youth who
... strives to render some real public service. I do not care to warn
him to abandon the hope of reaching the summit of his profession
by that route.5 4

Brandeis himself actively lobbied the Senators, and he survived the bat-
tle, aided by the President's firm and careful attention to the cause.55

The first loser in the twentieth century was Fourth Circuit Chief
Judge John J. Parker, a Hoover nominee rejected by a two vote margin in
1930.56 Opposed by the AFL and the NAACP, Parker was portrayed as
unsympathetic to both labor and minorities. His later performance on
the court of appeals proved inconsistent with that portrayal. Progressive
Republican Senator George W. Norris of Nebraska said in relation to the
Parker nomination: "When we are passing on a judge.. . we not only
ought to know whether he is a good lawyer, not only whether he is hon-
est-and I admit that this nominee possesses both of those qualifications

Compare the technique employed by the Senate when Andrew Jackson, in 1835, first nominated
Roger Taney to the Supreme Court. The Senate approved a redistricting plan that made Taney
ineligible for the then geographically-based posts, by placing Taney's home state of Maryland in the
circuit of a sitting Justice. Although that plan was defeated in the House, the Senate succeeded in
passing a motion that indefinitely postponed the vote on the nomination. A year later, the Presi-
dent's party having gained control of the Senate, Taney was again nominated and this time con-
firmed. See J. HARRIS, supra note 39, at 36.

52. See H. ABRAHAM, supra note 11, at 109, 126-30. Professor Richard D. Friedman, who has
written scholarly and thoughtful commentary on Supreme Court nominations, see supra note 51,
describes the Reconstruction Era as

probably the worst passage in the Court's history. Congress, expecting the Court to hew to the
prevailing political orthodoxy, aggressively circumscribed the Court's independence, and the
Court, recognizing its own low standing, was inhibited in the exercise of its authority. Not
coincidentally, this was also the period in which the Senate most actively rejected Supreme
Court nominees on ideological and other overtly political grounds. Certainly the political con-
ception of the Court helped create the political conception of the confirmation process.

Friedman, Balance Favoring Restraint, 9 CARDOZO L. REV. 15, 19 (1987) (footnotes omitted).
53. See J. HARRIS, supra note 39, at 99-114; Freund, Appointment of Justices: Some Historical

Perspectives, 101 HARv. L. REV. 1146, 1151-53 (1988).
54. S. Doc. No. 409, 64th Cong., 1st Sess. 234 (1916).
55. See J. HARRIS, supra note 39, at 111-13; cf Garment, The War Against Robert H. Bork,

COMMENTARY, Jan. 1988, at 17, 21, 24 (White House did not endeavor to reverse the trend against
Bork).

56. See J. HARRIS, supra note 39, at 127-31; Freund, supra note 53, at 1154-55.
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.... [W]e ought to know how he approaches these great questions of
human liberty."1

5 7

In more recent times, the Senate, in 1968, defeated President Lyn-
don Johnson's nomination of Justice Abe Fortas to succeed Earl Warren
as Chief Justice. 8 Senator Strom Thurmond, a leader of the filibuster
that caused President Johnson to withdraw the nomination, maintained:

[T]he Supreme Court has assumed such a powerful role as a poli-
cymaker in the Government that the Senate must necessarily be
concerned with the views of the prospective Justices or Chief Jus-
tices as they relate to broad issues confronting the American people,
and the role of the Court in dealing with those issues.59

President Nixon's first rejected nominee, Judge Haynsworth, en-
countered conflict of interest questions, and coupled with them, opposi-
tion from labor and civil rights groups." As in Judge Parker's case,
Judge Haynsworth's later performance on the Fourth Circuit has been
given high marks by many appraisers.6 ' Nixon's next nominee, Judge
Carswell, had a questionable civil rights record as a federal district court
judge in Florida and he was generally regarded as, at best, mediocre.62

The Senate was unpersuaded by the case made for Carswell by Senator
Roman Hruska of Nebraska: "Even if he were mediocre, there are a lot
of mediocre judges and people and lawyers, and they are entitled to a
little representation, aren't they? We can't have all Brandeises, Frank-
furters and Cardozos. ' '63

III.

In the heat and the aftermath of President Reagan's nomination of
Judge Robert H. Bork to the Supreme Court, we have witnessed a replay
of themes first sounded at the 1787 Convention. Early proponents of
executive appointment are matched today by persons who would limit
the Senate's check to the nominee's "qualif[ications] by virtue of educa-
tion, experience, integrity, and character." As retired Maryland Senator
Charles McC. Mathias, Jr., in a 1987 comment, expressed the position:

A president is entitled to reflect his judicial and political philos-

57. 72 CONG. REC. 8192 (1930).
58. See H. ABRAHAM, supra note 11, at 286-87.
59. Nominations of Abe Fortas and Homer Thornberry, Hearings Before the Senate Comm. on

the Judiciary, 90th Cong., 2d Sess. 180 (1968).
60. See H. ABRAHAM, supra note 11, at 14-15.
61. See, e.g., Powell, Clement F. Haynsworth, Jr.-A Personal Tribute, 39 WASH. & LEE L.

REV. 303, 306 (1982) (hailing Judge Haynsworth as ranking among "the best that the federal bench
of our country can offer"); Russell, Clement F. Haynsworth, Jr., 39 WASH. & LEE L. REV. 307, 311
(1982) ("Judge Haynsworth is truly a legal scholar, an outstanding judge, a man of the highest
character and of impeccable probity.").

62. See H. ABRAHAM, supra note 11, at 15-17; see also N.Y. Times, Mar. 17, 1970, at 21, col. I
(quoting Sen. Bayh's comment that Carswell's "incredibly undistinguished career as an attorney and
a jurist is itself an affront to the Supreme Court").

63. N.Y. Times, Mar. 17, 1970, at 21, col. 1.
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ophy in his judicial nominations. If a nominee is an intelligent and
capable individual, and is qualified by reason of temperament, train-
ing in the law, experience at the bar, and commitment to community
service, no senator will object to the nomination simply because the
nominee shares the president's political orientation.'

Proponents of a more vigorous role for the Senate, on the other
hand, observe that-particularly in the post-legal realism world we in-
habit-it is not an embarrassment to recognize that "a man's social phi-
losophy shapes his judicial behavior,... [and is therefore] a factor in his
fitness."65 As Professor Charles L. Black, Jr., stated the position in 1970,
at the time of the Carswell nomination:

[A] Senator, voting on a presidential nomination to the Court, not
only may but generally ought to vote in the negative, if he firmly
believes, on reasonable grounds, that the nominee's views on the
large issues of the day will make it harmful to the country for him to
sit and vote on the Court .... [N]o Senator is obligated simply to
follow the President's lead in this regard, or can rightly discharge
his own duty by so doing.66

The debate on this matter, history bears out, is likely to be muted
when the President's party also controls the Senate; it is more likely to
reach fever pitch when the Senate and the presidency are controlled by
different parties, and when an appointment falls within the last portion of
a president's term.67 Consider how Judge Bork's 1987 nomination would

64. Mathias, Advice and Consent: The Role of the United States Senate in the Judicial Selection
Process, 54 U. CI. L. REV. 200, 204 (1987). See also Friedman, supra note 51, at 94 (advocating a
Senate review that considers "ability, integrity, and temperament" but "leave[s] questions of ideol-
ogy aside"); Lee, It Is The President's Court, Wash. Post, June 29, 1986, at C7, col. 5 (The Senate has
a "responsibility to consider the competence, integrity and temperament of a nominee .... [T]he
right to prefer one philosophical point of view must rest . . . with the president .... ").

Professor Abraham has suggested nine criteria relevant to "merit" selection:
1) demonstrated judicial temperament; 2) professional expertise and competence; 3) absolute
personal as well as professional integrity; 4) an able, agile, lucid mind; 5) appropriate profes-
sional educational background and training; 6) the ability to communicate clearly, both orally
and in writing, and especially the latter; 7) resolute fair-mindedness; 8) a solid understanding of
the proper judicial role of judges under our Constitution; 9) ascertainable good health.

Abraham, Reflections on the Supreme Court Appointment Process 8 (typescript copy) (paper
presented at Conference on the American State, Chantilly, France, Jan. 1988).

65. Black, supra note 28, at 663.
66. Id. at 657. See also Rees, Questions for Supreme Court Nominees at Confirmation Hear-

ings, 17 GA. L. REV. 913, 947 (1983) ("Senators have a duty to cast their votes for what they regard
as the good of the country... includ[ing] the obligation to make independent judgments based on all
the information at the Senators' disposal."); Henkin, supra note 28; Schwartz, The Senate's Right to
Reject Nominees, N.Y. Times, July 3, 1987, at A27, col. 2 ("[I]f a Senator thinks a nominee will
undermine his conception of the Constitution, the Senator has exactly the same right and duty as the
President to protect his conception.").

67. See H. ABRAHAM, supra note 11, at 65-66; Lively, The Supreme Court Appointment Pro-
cess: In Search of Constitutional Roles and Responsibilities, 59 S. CAL. L. REV. 551, 551-52 (1986);
Stookey & Watson, The Bork Hearing: Rocks and Roles, 71 JUDICATURE 194 (1988).

The Reagan Administration's enthusiasm for a jurisprudence of "original intent" in place of
reigning Supreme Court precedent on turbulent questions relating to human rights heightened the
intensity of the debate over Judge Bork's nomination. For pathmarking commentary, compare Bren-
nan, The Constitution of the United States: Contemporary Ratification, 27 S. TEX. L. REV. 433
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have fared, for example, had the Republicans, in the 1986 election, re-
tained control over the Senate, had the President been closer to his 1984
election victory, and had his office not been damaged in the months sur-
rounding the nomination by the Iran-Contra affair-had President Rea-
gan, in short, nominated Judge Bork at the time he nominated then
Judge Scalia.

Appointments to "inferior Courts," to use the Article III terminol-
ogy, generate less controversy, not only because of the number of such
appointments. "Senatorial courtesy"-deference to the Senators from
the nominee's home state-remains important at the advice or recom-
mendation stage with respect to federal district court and court of ap-
peals judges, and is generally critical at the consent stage.68 Moreover,
lower court judges are precedent bound in a way that Justices serving the
highest court are not. As I have commented elsewhere, unheralded by a
press fond of separating "liberals" from "conservatives," unanimous de-
cisions in the federal courts of appeals run into the ninety percent
range. 69 Federal Circuit Judges generally have, if not marching instruc-
tions, then at least some pathmarkers from the appeals courts on which
they sit, sister courts, or the Supreme Court, and they do not have the
last judicial word on the turbulent constitutional questions of the day.7 °

Focusing specifically on the Supreme Court, then, as the precedent-
setting instance in our system, I pose for my remaining comments these
questions: what should be the scope of the Senate's inquiry; what should
a nominee be willing to discuss; what, if anything, should be done to
insulate a nominee against the running of a political campaign around
the nomination?

As to the scope of the Senate's inquiry, Chief Justice Rehnquist said
in a November 1987 address at Columbia University: It is appropriate
for the Senate to inquire into the "judicial philosophy" of a Supreme
Court nominee;71 such an inquiry, he commented, "has always seemed to
[him] entirely consistent with our [C]onstitution and serves as a way of

(1986) (originally presented as an address at Georgetown University on Oct. 12, 1985) with Meese,
The Supreme Court of the United States: Bulwark of a Limited Constitution, 27 S. TEX. L. REV. 455
(1986) (originally presented as an address at ABA Annual Meeting in Washington, D.C. on July 9,
1985). See also Bennett, Judicial Activism and the Concept of Original Intent, 69 JUDICATURE 218
(1985); Bork, The Constitution, Original Intent, and Economic Rights, 23 SAN DIEGO L. REV. 823
(1986).

68. See Mathias, supra note 64, at 202-03.
69. See Ginsburg, The Obligation to Reason Why, 37 FLA. L. REV. 205, 212 (1985).
70. While I do not suggest that confirmation screening is all that it should be for lower federal

court judges, see Do Justice to Judges Too, N.Y. Times, Dec. 4, 1987, at A38, col. 1 (editorial urging
improvement in selection of judges for federal trial and intermediate appellate courts), I believe that
closer scrutiny is warranted in the case of a nominee for the precedent-setting federal court.

71. Rehnquist, Remarks of the Chief Justice, Columbia University School of Law, New York,
New York, Nov. 19, 1987, at 3 (typescript copy) [hereinafter Rehnquist, Remarks of the Chief Jus-
tice]. The Chief Justice expressed a similar view in 1959, when he was a practicing lawyer in Ari-
zona. See Freund, supra note 53, at 1162. Balancing his view that it is proper for the Senate to
inquire into the "judicial philosophy" of a Supreme Court nominee, Chief Justice Rehnquist has
observed that '[t]here is no reason in the world why a president" should not "seek to appoint people
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reconciling judicial independence with majority rule."72 The Chief Jus-
tice quoted a statement by Idaho Senator William E. Borah, made when
the Senate was debating President Herbert Hoover's nomination of Judge
Parker to the Supreme Court: "Upon some judicial tribunals it is
enough, perhaps, that there be men of integrity and of great learning in
the law, but upon this tribunal something more is needed, something
more is called for, here the widest and broadest and deepest questions of
government and governmental policies are involved."73 Senator Borah
continued after the lines Chief Justice Rehnquist quoted: "And, finally,
we must weigh his conception of human rights for we all know that the
law takes on something of the heart and soul, as well as the intellect, of
those who construe it." 74

Are senators ill-equipped to engage in an inquiry into a nominee's
judicial philosophy because they are too much occupied with domestic
and foreign policy matters of the moment to think grandly, if at all,
about constitutional theory? And if that is so, shouldn't senators confine
themselves to less complex questions concerning the nominee's profes-
sional competence, integrity, and general deportment?

Taking into account the system of mutual restraints the framers put
in place, and the historical record, I agree with those who hold that sauce
for the goose must serve for the gander as well. The President, too, is
occupied with multiple issues, and may not himself have thought rigor-
ously about the tension between judicial supremacy and democratic the-
ory. Judicial confirmation is the extraordinary moment in which the
three branches of government intersect. 75 As Professor Black wrote:

The judges are not the President's people .... They are to be as
independent of him as they are of the Senate, neither more nor less

The Supreme Court is a body of great power. Once on the
Court, a Justice wields that power without democratic check. This
is as it should be. But is it not wise, before that power is put in his
hands for life, that a nominee be screened by the democracy in the
fullest manner possible ....

• * * [The nominee] is [named] by the President ... because the
President believes his worldview will be good for the country, as
reflected in his judicial performance. The Constitution certainly
permits, if it does not compel, the taking of a second opinion on this
crucial question, from a body just as responsible to the electorate...

to the Court who are sympathetic to his political or philosophical principles." W. REHNQUIST, THE
SUPREME COURT: How IT WAS, How IT Is 235 (1987).

72. Rehnquist, Remarks of the Chief Justice, supra note 71.
73. 72 CONG. REC. 7939 (1930).
74. Id.; see supra text accompanying note 57 (remark of Sen. Norris on Parker nomination); cf

Brennan, Reason, Passion, and "The Progress of the Law", 42 REC. ASS'N B. CITY N.Y. 948, 963
(1987) ("progress of the law depends on a dialogue between heart and head").

75. See N.Y. Times, Dec. 27, 1987, at 24, col. I ("The three branches of Government intersect
in the judicial confirmation process as they do nowhere else.").
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as is the President. 6

Does it follow from the position that "judicial philosophy" is a legit-
imate consideration for both President and Senate that a nominee must
agree to answer, on a Senator's request, an inquiry like: "Do parents
have any rights with respect to abortions performed on their minor chil-
dren?' 77 I will back up here to recall more history.

Harlan Fiske Stone, in 1925, was the first nominee ever to show up
in person at a confirmation hearing. His appearance was brief, although
the Washington Post described the interrogation as "gruelling [sic]." 78

Testimony by a nominee as routine began with Felix Frankfurter, in
1939.79 Frankfurter, in his law professor days, had allied himself with
the view that a nominee's judicial philosophy is an appropriate criterion
for Senate approval or disapproval. He had observed that, indeed "the
men who wield the power of life and death over the political decisi6ns of
legislatures and executives should be subjected to the most vigorous scru-
tiny before being given that power."8"

Although consenting to testify at his confirmation hearing, Frank-
furter said at the outset:

While I believe that a nominee's record should be thoroughly scruti-
nized by this committee, I hope you will not think it presumptuous
on my part to suggest that neither such examination nor the best
interests of the Supreme Court will be helped by the personal partic-
ipation of the nominee himself. I should think it improper for a
nominee no less than for a member of the Court to express his per-
sonal views on controversial political issues affecting the Court. My
attitude and outlook on relevant matters have been fully expressed
over a period of years and are easily accessible. I should think it not
only bad taste but inconsistent with the duties of the office for which
I have been nominated for me to attempt to supplement my past
record by present declarations.That is all I have to say.8'

In questioning running less than ninety minutes, Frankfurter ad-
hered to his opening statement. He did avow that he was not a Commu-
nist, and he spoke movingly of his devotion to the Constitution. 2 He did

76. Black, supra note 28, at 660 (emphasis in original).
77. See supra text accompanying note 4.
78. See HARRIS, supra note 39; at 117 (quoting Wash. Post, Jan. 29, 1925). Progressive Re-

publican Senator George Norris of Nebraska charged that Stone had "spent all of his life in an
atmosphere of big business," id. at 118 (quoting from 66 CONG. REC. 3053 (1925)), and therefore
would likely be a "tool of the House of Morgan." See also H. ABRAHAM, supra note 11, at 194
(quoting Sen. Norris).

79. See Reske, Did Bork Say Too Much?, A.B.A. J., Dec. 1, 1987, at 74; Freund, supra note 53,
at 1157-60 (observing also that, until 1929, the Senate's practice was to consider nominations of all
types in closed executive session).

80. Frankfurter, The Supreme Court and the Public, 83 FORUM 329, 334 (1930).
81. Nomination ofFelix Frankfurter, Hearings Before a Subcomm. of the Senate Comm. on the

Judiciary, 76th Cong., 1st Sess. 107-08 (1939).
82. See Freund, supra note 53, at 1159.
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not touch on how he would decide questions coming to the Court.
Most nominees held generally to the Frankfurter line in the years

that followed his precedent-setting appearance. Justices O'Connor and
Scalia and Chief Justice Rehnquist are prime examples. Judge Bork,
however, broke with the Frankfurter tradition. He faced a Senate con-
trolled by a different party from the President's, and an extensive record
of scholarly writings highly critical of the jurisprudence of the Warren
Court and, to some degree, of the Burger Court. At the outset of his five
days of testimony, Judge Bork said: "I welcome this opportunity to
come before the committee and answer whatever questions the members
might have." 3 Judge Bork added the qualification: "I am quite willing
to discuss with you my judicial philosophy and the approach I take to
deciding cases. I cannot, of course, commit myself as to how I might
vote on any particular case and I know you would not wish me to do
that.",84 The distinction between judicial philosophy and votes in partic-
ular cases, however, blurred as the questions and answers wore on.8 5

"Will the Bork hearings become the rule?'' "6 The returns are not in,
but some believe the ground rules have definitely changed.8 7 I suspect

83. Reske, supra note 79, at 74. For the view that Judge Bork ventured too far, see Lerner,
Has the Senate Gone Too Far?, THE NEW REPUBLIC, Feb. 1, 1988, at 17 "[Bork] answered questions
no nominee has any business answering if he means to be an independent judge."). Some of Judge
Bork's opponents, on the other hand, likely would have welcomed the nominee's adherence to the
Frankfurter pattern; their endeavor might have succeeded sooner had Judge Bork said nothing to
explain or qualify views he had expressed in well-publicized commentary, most notably, Bork, Neu-
tral Principles and Some First Amendment Problems, 47 IND. L.J. 1 (1971).

84. Reske, supra note 79, at 74.
85. Judge Bork's "philosophy" became a headline concern in part because he was nominated

to replace a Justice (Lewis F. Powell, Jr.) who more than occasionally cast the deciding vote on a
divided Court, and who said in reference to his own case-by-case approach to judging: "I never
think of myself as having a judicial philosophy." N.Y. Times, Sept. 13, 1987, § 4 (News of the Week
in Review), at 1, col. 1. See Gunther, A Tribute to Justice Lewis F Powell, Jr., 101 HARV. L. REV.
409, 409 (1987) (on Justice Powell's retirement, media "hailed [him] as the model judge, the wise
centrist, the voice of moderation, the influential swing vote"); Powell Resigns from Supreme Court, 8
Sup. CT. HIST. Soc'y Q., No. 3, at 3 (1987) ("His characteristic approach has been to focus on the
narrow facts of each case, to identify the competing interests, and, whenever possible, to create a
middle of the road solution that satisfied the central concerns of each party .... His votes have
often been pivotal to the decisions of the Court.").

86. Reske, supra note 79, at 74.
87. See Commencement Speech by Senator Arlen Specter at 8 ("In my judgment, the hearings

on Justice Kennedy and Judge Bork have established the precedent that judicial philosophy is an
appropriate subject for in-depth questioning by the Judiciary Committee.") [typescript copy on per-
manent file in University of Illinois Law Review office]; Lerner, supra note 83, at 16-17 ("If the
overworked term 'watershed' still conveys some meaning, it applies here to the future direction of
confirmation politics. It is now evident that the crisis in the confirmation of judges will turn on the
question of how much they will reveal under questioning about their future positions and thus how
much of their judicial independence they will surrender."); Feinberg, What To Ask Judge Kennedy,
N.Y. Times, Dec. 14, 1987, at A23, col. I (setting out five specific questions that the Senate should
pose to nominee Kennedy concerning his views); Glasser, Stop This Headlong Rush to Judgment on
Ginsburg, N.Y. Times, Nov. 4, 1987, at A31, col. I ("No one should be appointed to the Court
unless we know the answers" to certain questions on the nominee's interpretation of particular
clauses of the Constitution); N.Y. Times, Dec. 14, 1987, at Al, col. 1 (quoting Sen. Leahy, "I told
[Judge Kennedy] there would never be another Scalia confirmed by the Senate ... and I think he
[understood]."); Again, a Nominee for the Court, Wash. Post, Nov. 12, 1987, at A22, col. 1 ("The
ground rules for the confirmation of a Supreme Court justice have changed.").
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the Frankfurter tradition has greater staying power. Judge Kennedy's
hearing, it seems to me, travelled back in that direction. Kennedy
adroitly avoided stating views on such controversial matters as the death
penalty, the standing of members of Congress to bring a lawsuit challeng-
ing executive enforcement (or nonenforcement) of a statute, and Roe v.
Wade;8 8 and the Senators appeared subdued, disinclined to press for an-
swers the nominee chose not to give.89

IV.

Finally, I turn to the matter of campaigns around confirmations.
Judge Bork's hearing attracted the attention it did, and sparked bold
questions from the Senators, in large part because of the charges leveled
against Bork by various interest groups, many of them champions of in-
dividual rights. To take one egregious example of the misinformation
such campaigns breed, an ad Planned Parenthood sponsored, which ap-
peared September 14, 1987 in the Washington Post, asserted in a laundry
list of grievances about Judge Bork: "[He] upheld a local zoning board's
power to prevent a grandmother from living with her grandchildren be-
cause she didn't belong to the 'nuclear family'." 90 The ad continued: "Is
this the sort of closed-minded extremism we want on the Supreme
Court?"9 The case to which the ad referred was Moore v. City of East
Cleveland.92 That case did not come from the D.C. Circuit on which
Judge Bork sat but from the Court of Appeals of Ohio for Cuyahoga
County and was reviewed by the Supreme Court of the United States in
1977, five years before Bork became a judge. Moreover, it does not ap-
pear that Judge Bork even wrote about the case or mentioned it in a
speech.

Compare a leaflet distributed in September 1986 by the Law and
Order Campaign Committee, one of the groups active in the anti-Rose
Bird drive. The leaflet claimed that the California Supreme Court
headed by Bird had made fifteen previously condemned killers eligible
for release. 93 The case to which the leaflet referred in fact involved re-
duction of the sentences of the fifteen from death to life imprisonment
with the possibility of parole, and the court action was taken in 1976,
before Bird and two colleagues voted out with her (Cruz Reynoso and

88. 410 U.S. 113 (1973); see N.Y. Times, Dec. 15, 1987, at B16, col. 1.
89. See Wash. Post, Dec. 15, 1987, at Al, col. 3 (calling hearing "subdued"); N.Y. Times, Dec.

15, 1987, at B16, col. I (noting "lack of drama" in hearing); cf Specter Commencement Speech,
supra note 87, at 5 ("Judge Bork's situation may have been unique in that his speeches, articles,
books and opinions had placed on the public record more material than perhaps any other nominee
in the Supreme Court's history. Considering the context and controversy, Judge Bork concluded-
and I think correctly-that answers were required to Judiciary Committee questions on judicial
philosophy in order to have a chance to win confirmation.").

90. Wash. Post, Sept. 14, 1987, at A9, col. 1.
91. Id.
92. 431 U.S. 494 (1977).
93. L.A. Times, Sept. 24, 1986, at Pt. I, 31, col. 5.
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Joseph Grodin) were appointed to the court. 9 4

In Bird's case, as in Bork's, there was what has been described as a
blitz of negative television, radio, newspaper, and mailed advertising, 95

much of it emotionally charged, badly distorted, calculated to alarm.
The attacks and the money in the two cases came from opposite sides of
the political spectrum. California, however, does put its justices up for
popular vote, while under the federal design there is no allowance for
national election of a United States Supreme Court Justice. There is only
the Senate's prerogative, as Chief Justice Rehnquist expressed it, to
"reconcil[e] judicial independence with majority rule." 96

We deal here in first amendment territory and as Judge Bork has
written:

Those who step into areas of public dispute, who choose the
pleasures and distractions of controversy, must be willing to bear
criticism, disparagement, and even wounding assessments. Perhaps
it would be better if disputation were conducted in measured
phrases and calibrated assessments, and with strict avoidance of the
ad hominem .... But that is not the world in which we live ....

Those who enter "a first amendment arena" are indeed prey to "the
rough treatment that arena affords." '9 While Judge Bork could not him-
self mount a counter-campaign, others could have on his behalf. Presi-
dent Wilson's strong support of Brandeis may be instructive in this
regard.99

Will the performance of judges or legal scholars be chilled by nega-
tive campaigns of the anti-Bird and anti-Bork character? Recall the
comment of Senator Walsh on the message rejection of the Brandeis
nomination might have conveyed to "the ambitious youth who.., strives
to render some real public service.""° Chief Justice Rehnquist said some
years ago that a judge steps out of the proper judicial role most conspicu-
ously and dangerously when he or she flinches from a decision that is
legally right because the decision is not the one "the home crowd
wants."' 1 I believe most of my colleagues on the federal bench are

94. L.A. Times, Sept. 24, 1986, at 3, col. 4.
95. Anti-Bird Coalition's $900,000 Radio-TVAd Blitz Gets Going, L.A. Times, Oct. 10, 1986, at

Pt. I, 24, col. 6.
96. Rehnquist, supra note 71, at 3; see Monaghan, supra note 30, at 1206, 1207-08 ("The Sen-

ate has the duty to reject any nominee whose appointment it believes will not advance the public
good as the Senate understands it.... [The] appointment process can be seen as an additional way
to moderate the countermajoritarian difficulty."); Totenberg, The Confirmation Process and the Pub-
lic." To Know or Not to Know, 101 HARV. L. REV. 1213, 1213 (1988) ("The confirmation process is
the last chance to affect the least accountable branch of government.").

97. Ollman v. Evans, 750 F.2d 970, 993 (D.C. Cir. 1984) (Bork, J., concurring).
98. Id. at 1004.
99. See supra notes 53-55 and accompanying text.

100. See supra note 54.
101. Rehnquist, Act Well Your Part: Therein All Honor Lies, 7 PEPPERDINE L. REV. 227, 229-

30 (1980); cf Garment, supra note 55, at 26 ("According to the Founders, judges should not live in
fear of losing their positions for making decisions that yield the 'wrong' results from the point of
view of one or another pressure group.").
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strong enough generally to resist the temptation to vote the politically
popular way or to toss out in dicta sops for particular groups. And my
experience on law faculties suggests to me that professors too are not an
easily intimidated breed.' 0 2 Still, campaigns against judges that spread
misinformation, turn complex issues into slogans, and play on our fears
are worrisome. 103 I have no magic formula for making the interest
groups involved act more responsibly, for keeping their comment fair. I
believe, however, that if the President seeks more "advice" from the Sen-
ate prior to a nomination-for the Senate's role encompasses both "Ad-
vice and Consent"-such campaigns may be kept within more tolerable
bounds.

V.

Returning, in conclusion, to the title of this lecture, what should be
the quality of the second opinion rendered by the Senate? I anticipate
that debate on this subject will continue into the next century. My own
view has shifted since I first considered the question. To state where I
stand now, I can do no better than to quote and concur in the words of a
great teacher, my former Columbia colleague, Louis Henkin:

In an appointment to the United States Supreme Court, the Senate
comes second, but is not secondary. The standards the Senate
should apply are the same as those that should govern the President:
what would serve the national interest [not simply for today's cases
but for the long-term]."o

102. The Executive's standards for judicial selection, it bears note, will be the first, and may be
the most formidable, hurdle for the aspirant to high judicial office. See, e.g., Lacovara, The Wrong
Way to Pick Judges, N.Y. Times, Oct. 3, 1986, at A31, col. I (reporting that key Justice Department
officials regarded author as disqualified for federal appellate bench because of his affiliation with
Washington Lawyers Committee for Civil Rights under Law and ABA Section of Individual Rights
and Responsibilities); Broff& Aron, Judgeships, Made Easy, N.Y. Times, Apr. 18, 1986, at A35, col.
1 (reporting that President Reagan withdrew nomination of Deputy Solicitor General Andrew L.
Frey for District of Columbia Court of Appeals after several Republican Senators so demanded
because Frey had made small contributions to Planned Parenthood and the National Coalition to
Ban Handguns); Wash. Post, Dec. 23, 1981, at Al, col. 6 (reporting that Judith Whittaker was
dropped from consideration for nomination to U.S. Court of Appeals for the Eighth Circuit because
of objections to her support of the Equal Rights Amendment and access to abortion and the claim by
some Republican leaders in Missouri that she was "insufficiently Republican").

103. See N.Y. Times, Oct. 21, 1987, at A23, col. I ("[T]he advertisements turned complex issues
into slogans and seemed at least as likely to provoke simplistic fears as to spread real understand-
ing."). But see Specter Commencement Speech, supra note 87, at 6 ("I believe the Senate was not
significantly influenced, if at all, by the media advertising campaigns. Senators have been involved in
too many media advertising campaigns themselves to be unable to separate fact from fiction or hard
evidence from hyperbole.").

104. Henkin, supra note 28; cf Judgment on a Justice, TIME, May 23, 1969, at 23-24 (quoting
Alexander Bickel, "You shoot an arrow into a far-distant future when you appoint a Justice. And
not the man himself can tell you what he will think about some of the problems that he will face.").
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