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The Future of Nexus: 
The Due Process Renaissance After Wayfair

by Rick Najjar and Ted Kontopoulos

After serving a secondary role in limiting state 
tax for decades, the due process clause is now 
poised for a renaissance. In the seminal 1992 case 
Quill, the U.S. Supreme Court suggested that the 
commerce clause served as the dominant role in 
constraining ambitious state tax policies.1 Since 
then, changes in commerce and judicial 
developments have led the Court to reexamine its 
suggestion in Quill. Tax professionals should 
anticipate the due process clause’s rise as the 
primary tool used to challenge state taxes as 
Wayfair supersedes Quill’s precedent.

Recent state tax cases confirm the due process 
clause’s renewed importance. Several state 
supreme court decisions addressing the validity of 
a state tax rest their conclusions, at least in part, on 
due process considerations.2 Even in federal cases, 
personal jurisdiction analysis under the due 
process clause frequently gets analogized to state 
tax jurisdiction.3

One major challenge coincides with the due 
process clause’s recent resurgence and arises when 
a remote company sells products to, or renders 
services in, multiple states. Professionals face the 
challenge of determining when a nonresident 
company’s activities subject it to various state-level 
taxes. Phrased differently, does each state that a 
nonresident company sells to possess personal 
jurisdiction over the company? If so, personal 
jurisdiction mandates that the company file a 
return with and pay tax to that state. Assuming a 
state possesses personal jurisdiction, how can a 
company then challenge that state’s tax validity? 
What theories today support a company’s 
challenge to a state tax as inapplicable to the 
company? This article provides a comprehensive 
“from the ground up” overview of due process for 
tax professionals with an emphasis on personal 
and specific jurisdiction. It then examines the 
current state of personal jurisdiction under the due 
process clause and states’ new economic nexus 

Rick Najjar is a managing consultant in the 
state and local tax group of BKD LLP, and Ted 
Kontopoulos is a consultant in the international 
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controversy.

In this article, the authors discuss how the 
Wayfair Court likely shifted the main taxpayer 
defense against state sales/use and income taxes 
from the commerce clause to the due process 
clause.

1
Quill Corp. v. North Dakota, 504 U.S. 298, 313, n.7 (1992).

2
The Corporate Executive Board Co. v. Virginia Department of Taxation, 

822 S.E.2d 918, 924-26 (Va. 2019); Fielding v. Commissioner of Revenue, 916 
N.W.2d 323, 329-34 (Minn. 2018); Kimberley Rice Kaestner 1992 Family Trust 
v. North Carolina Department of Revenue, 814 S.E.2d 43, 48-49 (N.C. 2018); 
Allen v. Commissioner of Revenue Services, 152 A.3d 488, 503-06 (Conn.
2016); T. Ryan Legg Irrevocable Trust v. Testa, 149 Ohio St.3d 376, 2016-
Ohio-8418, 75 N.E.3d 376, at paras. 64-69 (Ohio 2016); Gore Enterprise
Holdings Inc. v. Comptroller, 87 A.3d 1263, 528-31 (Md. 2014); Scioto
Insurance Co. v. Oklahoma Tax Commission, 2012 OK 41, para. 8, 279 P.3d 
782, 784 (Okla. 2012); and Griffith v. ConAgra Brands Inc., 728 S.E.2d 74, 84-
85 (W. Va. 2012).

3
Quill, 504 U.S. at 308.
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statutes, with a focus on their due process 
implications.

The Renaissance’s Context

What Is Due Process?

At its core, the rule of law, or the due process 
of law, is a broad guarantee that prevents 
governments from coercing citizens in an abusive 
way. The phrase “due process of law” first 
appeared in a 1354 statute of King Edward III of 
England that restated the Magna Carta’s guarantee 
of the liberty of the subject of the sovereign. In its 
modern form, due process includes both 
procedural standards that courts must uphold to 
protect people’s personal liberty and a wide range 
of liberty interests that statutes and regulations 
must not infringe. One key tenet of due process is 
that the law must place a citizen on “notice” before 
any enforcement is legitimate. But defining if, and 
when, a citizen is on notice has proven a 
substantial undertaking for courts.

The subject of this article, the 14th 
Amendment’s due process clause, first appeared 
shortly after the Civil War in 1868. The due process 
clause provides that “nor shall any state deprive 
any person of life, liberty, or property, without the 
due process of law.”4 Unbeknownst to many tax 
professionals, however, the due process clause 
underpins most, if not all, state tax concepts. The 
clause contains a long history of application in 
state tax cases dating as far back as the late 1800s.5

The Relationship Between the Due Process Clause 
and Commerce Clause

Today, taxpayers challenging a state tax as 
inapplicable to them must do so under one of two 
theories. The first theory argues that the state tax 
violates the U.S. Constitution’s commerce clause.6 
This theory essentially contends that the state tax 
at issue burdens interstate commerce. Taxpayer 
challenges under this theory are nearly impossible 
after Wayfair,7 a landmark 2018 Supreme Court 

decision overturning Quill.8 In contrast, the second 
theory asserts the state tax violates the due process 
clause in some form.9 This theory typically argues 
that the state tax at issue exercises unlawful 
jurisdiction. Until Quill, the commerce clause and 
due process clauses looked nearly identical. Quill, 
however, clarified that while the two may overlap, 
they are not one and the same. Yet, after Wayfair, 
one prong — considering whether substantial 
nexus exists — looks virtually identical to the due 
process clause test’s “minimum contacts” prong 
once again.10 Compared with the commerce clause 
arguments, taxpayer challenges under the due 
process clause theory appear easier to win after 
Wayfair.11 Separating each theory is confusing and 
understandably difficult. Consider the four-prong 
test from Complete Auto12 as an example. Complete 
Auto’s test upholds state taxes under the commerce 
clause theory when (1) the tax applies to an 
activity with substantial nexus with the taxing 
state, (2) the tax is fairly apportioned, (3) the tax 
does not discriminate against interstate commerce, 
and (4) the tax is fairly related to the services the 
state provides.13 Meanwhile, two of the remaining 
three prongs from Complete Auto incorporate due 
process fairness principles.14 Taken together, this 
means that after Wayfair, the most relevant 
constitutional limitation constraining state tax 
stems from the due process clause.

For the sake of simplicity, visualize each theory 
operating parallel to one another.15 Each theory 
provides a list of what state taxes can and cannot 
do, reflecting concerns each constitutional clause 
addresses. See the exhibit below for an illustration.

4
U.S. Const. Amend. XIV, section 1.

5
Adams Express Co. v. Ohio State Auditor, 165 U.S. 194, 226 (1897).

6
U.S. Const. Art. I, section 8, cl. 3.

7
South Dakota v. Wayfair Inc., 585 U.S. ___, 138 S. Ct. 2080 (2018).

8
Rick Najjar and Ted Kontopoulos, “Understanding Wayfair: A User-

Friendly Guide to the Biggest State Tax Case in 30 Years,” 29 J. Multistate 
Tax’n & Incentives 6, 13 (2019).

9
U.S. Const. Amend. XIV, section 1.

10
Wayfair, 585 U.S. at ___, 138 S. Ct. at 2099 (observing the due 

process clause and commerce clause are similar but not coterminous); 
Arthur R. Rosen and Richard C. Call, “What Is Minimal Substantial 
Nexus?” State Tax Notes, July 3, 2017, p. 53.

11
Najjar and Kontopoulos, supra note 8, at 14-17.

12
Complete Auto Transit v. Brady, 430 U.S. 274 (1977).

13
Id. at 279.

14
Trinova Corp. v. Michigan Department of Treasury, 498 U.S. 358, 373 

(1991); Amerada Hess Corp. v. Director, Division of Taxation, 490 U.S. 66, 79-
80 (1989); and American Trucking Associations Inc. v. Scheiner, 483 U.S. 266, 
291 (1987).

15
See generally Najjar and Kontopoulos, supra note 8 (discussing 

Wayfair’s holding under each theory).
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Due Process and Personal Jurisdiction

Three core principles animate the due process 
clause’s personal jurisdiction rules. First, due 
process protects a taxpayer’s right not to be 
coerced except by lawful judicial power.16 Second, 
neither statutes nor judicial decrees may bind 
strangers to a state.17 Third, due process ensures 
taxpayers are not forced to pay a tax or file returns 
with a state absent requisite contacts and fairness.18

Types of Jurisdiction
Personal jurisdiction also contains two 

categories. One category is called “general 
jurisdiction.” General jurisdiction arises when a 
company, or individual, conducts continuous, 
substantial, and pervasive operations within a 
state that it is considered “at home.”19 Here, a state 
has jurisdiction over all the company’s or 

individual’s activities and may tax those activities. 
Tax professionals are likely familiar with the 
concepts of residency and domicile, both of which 
are directly tied to general jurisdiction. It is 
important to note that although a state may tax all 
the activities, states typically implement a 
mechanism to relieve potential double taxation, 
such as apportionment or a credit for taxes paid. 
The textbook example for general jurisdiction 
involved a gold mining company incorporated 
under the laws of the Philippines.20 During 
Japanese occupation in World War II, the company 
relocated to Ohio, where it was sued by an Ohio 
resident on a claim that neither arose in Ohio nor 
related to the company’s activities in Ohio. In a 
later case, the U.S. Supreme Court held that Ohio 
courts could exercise general jurisdiction over the 
company without offending due process because 
“Ohio was the corporation’s principal . . . place of 
business” (and thus the company was sufficiently 
at home in the state).2116

J. McIntyre Machinery Ltd. v. Nicastro, 564 U.S. 873, 884 (2011); and 
Insurance Corp. of Ireland Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 
694, 702 (1982).

17
McIntyre, 564 U.S. at 880.

18
MeadWestvaco Corp. v. Illinois Department of Revenue, 553 U.S. 16, 24 

(2008); Quill, 504 U.S. at 306; and Miller Brothers Co. v. Maryland, 347 U.S. 
340, 344-45 (1954).

19
Daimler AG v. Bauman, 571 U.S. 117, 127 (2014); and Goodyear Dunlop 

Tires Operations S.A. v. Brown, 564 U.S. 915, 919 (2011).

20
Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437, 447-48 

(1952).
21

Keeton v. Hustler Magazine Inc., 456 U.S. 770, 780, n.11 (1984).
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Nonetheless, general jurisdiction plays a 
diminished role today and rarely gets analogized 
to state tax jurisdiction.22

Another category of personal jurisdiction is 
called “specific jurisdiction.” Specific jurisdiction 
arises when an out-of-state company’s limited in-
state contacts and activities give rise to liabilities, 
for example, a contract dispute, tort, or a tax.23 Tax 
professionals likely encounter this concept 
through terms like “source” or “situs.” For 
example, specific jurisdiction arose when a 
Georgia corporation’s sales to Florida wholesalers 
gave rise to Florida use tax liabilities.24 
Comparatively, specific jurisdiction plays a more 
prominent role today in due process clause 
analyses and frequently gets analogized to state 

tax jurisdiction.25 See the exhibit above for a brief 
summary comparing each category.

Today, two standards determine whether 
specific jurisdiction properly advances the three 
principles identified above.26 First, a nonresident 
taxpayer must establish minimum contacts with 
the state seeking to exercise specific jurisdiction 
over her, him, or it.27 Second, the tax — or instance 
of specific jurisdiction — imposed on the 
nonresident taxpayer must align with “notions of 
fair play and substantial justice.”28 Both minimum 
contacts and fairness must exist to satisfy due 
process concerns.

Exhibit B. 
Due Process Personal Jurisdiction Types*

Specific Jurisdiction General Jurisdiction

Personal Jurisdiction 
Arises When

Tax relates to — or lawsuit arises out of — 
company’s contacts with the state.

Company’s affiliations with the state are so 
pervasive that the defendant is “at home” there.

State Jurisdiction 
Exists if

(1) Company has “minimum contacts” with the 
state;

and

(2) state exercising personal jurisdiction over 
company does not offend “traditional notions 
of fair play and substantial justice.”

Company’s continuous business operations 
within a state are so substantial and of such a 
nature as to justify lawsuits against it on legal 
liabilities arising from dealings entirely distinct 
from those activities.

Example Georgia company sells millions of peanuts 
outside Wrigley Field in Chicago, Illinois. 
Illinois imposes sales tax on the peanuts the 
Georgia company sells in Illinois. Illinois also 
asserts income tax over company’s Illinois-
specific sales.

Maine software company opens up office in 
Iowa. Company’s C-suite leaves for Iowa. 
Company files, servers, and information 
infrastructure move to Iowa, where it is now 
maintained. With the C-suite there, company 
activities are overseen in Iowa. Plaintiff, an 
Iowa resident, sues Maine software company in 
Iowa court on a liability that neither arose in 
Iowa nor related to the company’s activities in 
that state.

Case Law Trend Renewed primary role in personal jurisdiction 
cases.

Diminishing secondary role in personal 
jurisdiction cases.

Connection to State 
Tax

Often analogized for state tax jurisdiction cases. Rarely analogized for state tax jurisdiction 
cases.

*Daimler AG v. Bauman, 571 U.S. 117, 127-33 (2014).

22
Daimler, 571 U.S. at 128; and Goodyear, 564 U.S. at 925.

23
Daimler, 571 U.S. at 126-27; and Helicopteros Nacionales de Colombia 

SA v. Hall, 466 U.S. 408, 414, n.8 (1984).
24

Scripto Inc. v. Carson, 362 U.S. 207, 210-11 (1960).

25
Michael T. Fatale, “The Evolution of Due Process and State Tax 

Jurisdiction,” 55(3) Santa Clara L. Rev. 565, 568 (2015).
26

International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).
27

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985) (quoting 
International Shoe, 326 U.S. at 316).

28
International Shoe, 326 U.S. at 316 (quoting Milliken v. Meyer, 311 U.S. 

457, 463 (1940)).
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“Minimum contacts,” however, is quite vague. 
Initially, the U.S. Supreme Court defined minimum 
contacts as purposely availing oneself of the 
privilege of conducting activities within a state, 
thereby invoking the benefits and protections of 
that state’s laws.29 Meanwhile, fairness, called 
“notions of fair play and substantial justice,” is 
subject to a balancing analysis on a case-by-case, 
state-by-state basis. Five factors balance against 
one another to reach a conclusion of whether 
exercising specific jurisdiction in a given dispute is 
“fair” to the plaintiff, defendant, and state: (1) the 
burden on the defendant; (2) the forum state’s 
interest in the dispute; (3) the plaintiff’s interest in 
obtaining relief in the forum; (4) interstate judicial 
efficiency; and (5) advancing interstate social 
policy interests.30

Take-Away
So what is the take-away here? Specific 

jurisdiction is the idea that taxpayers are required 
to pay tax to and file returns with a state only when 
two criteria are met. First, requisite contacts with 
the state must exist, and second, fairness must 
support imposition of the tax. Standards used to 
evaluate each criterion, respectively, are (1) 
“minimum contacts” — a yes/no question — with 
the state and (2) “notions of fair play and 
substantial justice.” Because fairness is determined 
exclusively on a case-by-case basis and is therefore 
difficult to forecast, this article dives deeper into 
what “minimum contacts” and “purposefully 
availing” actually mean to a tax professional. In 
turn, taxpayers may use the following discussion 
in considering how to approach each state’s market 
while reducing their unnecessary exposure to that 
state’s taxes and filing obligations.

Personal Jurisdiction and State Taxes

In addition to the three principles cited before, 
two principles illustrate the intersection between 
personal jurisdiction and state tax jurisdiction.31 
One principle provides that every state possesses 
exclusive jurisdiction and power to tax persons and 

property within its territory.32 Building on that first 
principle, the second highlights that no state can 
tax or exercise personal jurisdiction over people or 
property outside its territory.33

The Minimum Contacts Standard

Initially, personal jurisdiction analysis 
produced uncertainty for states and taxpayers. 
Similar to National Bellas Hess and Quill, the first 
personal jurisdiction bright-line rule adopted in 
Pennoyer required that a nonresident defendant be 
physically present in court before any judgment 
could be rendered against her, him, or it.34 At that 
time (in 1877), one would be hard pressed to 
imagine a defendant being on notice if the 
defendant was not physically present. The 
Pennoyer decision, however, created various other 
questions as the years passed. For example, when 
may a state lawfully tax a remote — that is, out-of-
state — nonresident in light of new technology and 
modes of communication?

Long before Wayfair, the U.S. Supreme Court 
answered that question in a 1945 case, International 
Shoe,35 which established the modern framework 
for personal jurisdiction analysis. International Shoe 
provided that a state lawfully taxed a nonresident 
when the taxpayer established minimum contacts 
with the state so that taxation did not offend 
“traditional notions of fair play and substantial 
justice.”36 To establish minimum contacts under 
International Shoe, a taxpayer’s activities needed to 
be continuous and systematic and give rise to the 
tax the taxpayer challenged.37

From 1945 through 1985, the Supreme Court 
repeatedly attempted to define and refine 
“minimum contacts” in a way that advanced the 
principles listed above. In a 1954 case, Miller 
Brothers Co.,38 the Court found minimum contacts 

29
Hanson v. Denckla, 357 U.S. 235, 253 (1958).

30
See Asahi Metal Industry Co. v. Superior Court of California, Solano 

County, 480 U.S. 102, 113-16 (1987) (8-1 decision) (listing fairness factors).
31

Najjar and Kontopoulos, supra note 8, at 13.

32
Pennoyer v. Neff, 95 U.S. 714, 723 (1877).

33
Id.

34
Id. See Quill, 504 U.S. at 306-08 (discussing the physical presence 

requirement for due process clause analysis); and National Bellas Hess Inc. 
v. Department of Revenue of Illinois, 386 U.S. 753, 757-58 (1967) (observing 
how physical presence supported personal jurisdiction under the due 
process clause).

35
International Shoe, 326 U.S. at 310.

36
Id. at 316.

37
Id. at 317.

38
Miller Brothers, 347 U.S. at 340.
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when a corporation resided or incorporated within 
a state, but not when a corporation merely fulfilled 
orders within a state.39 Later, in a 1958 case, 
Hanson,40 the Court defined “minimum contacts” 
as a taxpayer that “purposefully avails itself” of the 
privilege of conducting activities within a state.41 
Building on Hanson, in the 1985 Burger King42 case, 
the Court defined “purposefully avail” as actions 
taken that created a “substantial connection” with 
a state.43

But around the time of the Burger King decision, 
the minimum contacts analysis split into two 
distinct branches. One branch involved non-
stream-of-commerce cases, while the other branch 
involved stream-of-commerce cases. Each case 
type required different approaches to challenge a 
state’s finding of minimum contacts for specific 
jurisdiction under the due process clause.

Non-Stream-of-Commerce Cases

Non-stream-of-commerce cases are 
increasingly rare because several agreed-upon 
bright-line rules exist. For example, the location, or 
situs, of property within a state and a dispute over 
that property give rise to personal jurisdiction in 
that state.44 In general, these non-stream-of-
commerce cases arise from traditional business 
activities conducted across multiple states. For 
these types of cases, “purposefully avail” means (1) 
a nonresident company “deliberately” engages in 
significant activities within a state; (2) a 
nonresident company creates “continuing 
obligations” between itself and in-state residents; 
or (3) a nonresident company establishes an in-
state “physical presence.”45

Keeton46 illustrates when a company 
“deliberately” engages in significant activities 
within a state. Keeton involved a libel lawsuit based 
on magazine content sold and distributed by a 
nonresident magazine company. The company’s 
contacts with New Hampshire, where the plaintiff 
sued, consisted exclusively of selling 10,000 to 
15,000 copies of its magazine in that state each 
month.47 Even though the sales failed to support 
general jurisdiction, these volumes established 
minimum contacts supporting specific jurisdiction 
on the grounds that the company “continuously 
and deliberately exploited the New Hampshire 
market.”48 Thus, when a nonresident company 
directly exploits a state’s market through regular 
and high-volume sales there, it deliberately 
engages in significant activities, which establishes 
minimum contacts.

Burger King provides one example of when a 
company creates “continuing obligations” in a 
state. Burger King involved a breach of contract 
lawsuit between a franchiser headquartered in 
Florida and a franchisee located in Michigan. 
Ordinarily, one contract alone, with no additional 
in-state contacts, is insufficient to establish 
minimum contacts.49 In contrast, the franchisee’s 
contacts with Florida, where the franchiser sued, 
consisted of (1) extensive negotiations in Florida; 
(2) a 20-year lease contract drafted and enforced in 
Florida; (3) contractual terms, such as a choice of 
law provision that selected Florida; and (4) the two 
parties’ actual course of dealing, which took place 
in Florida. Thus, when a nonresident company 
engages in continuing obligations between itself 
and in-state residents through various long-term 
contractual relationships, a finding for minimum 
contacts exists.

McGee50 provides another example of when a 
company creates continuing obligations in a state. 
In McGee, one contract established minimum 
contacts based on a substantial connection arising 
from the contract’s continuing obligations.51McGee 

39
Id. at 345-46.

40
Hanson, 357 U.S. at 235.

41
Id. at 253.

42
Burger King, 471 U.S. at 462.

43
Id. at 475-76.

44
Shaffer v. Heitner, 433 U.S. 186, 213 (1977).

45
See, e.g., Quill, 504 U.S. at 306 (affirming that physical presence, 

while no longer a necessary condition, was still a sufficient condition 
establishing personal jurisdiction); Keeton, 465 U.S. at 781 (engaging 
“deliberately” in selling and distributing a substantial number of 
magazines to New Hampshire’s market); and Travelers Health Association 
v. Virginia, 339 U.S. 643, 648 (1950) (creating continuing obligations 
between company and Virginia residents through recurring payments to 
Nebraska headquarters).

46
Keeton, 465 U.S. at 770.

47
Id. at 772.

48
Id. at 779-81.

49
Burger King, 471 U.S. at 478.

50
McGee v. International Life Insurance Co., 355 U.S. 220 (1957).

51
Id. at 223.
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involved a life insurance payout dispute between a 
California-based beneficiary and an insurer located 
in Texas. Despite not maintaining an in-state office, 
not hiring in-state salespersons and never soliciting 
or conducting other in-state insurance business, 
the Court concluded the Texas-based insurer’s 
activities created minimum contacts. The Texas-
based company’s contacts with California 
consisted of (1) delivering the contract in 
California; (2) receiving premiums from California; 
and (3) the policyholder residing in California 
when he died. Thus, when a nonresident company 
delivers a contract out of state, receives recurrent 
payments from consumers in that state, and 
promises to deliver benefits there upon a stated 
condition — for example, death — then continuing 
obligations arise, which form a substantial 
connection and establish minimum contacts.52 The 
McGee Court stressed, however, that simple 
contracts and single sales cannot create minimum 
contacts.

Two cases highlight instances when a company 
establishes in-state physical presence. In one case, 
Felt and Tarrant Manufacturing Co., an Illinois 
corporation’s sales personnel created physical 
presence within California, which established 
minimum contacts supporting personal 
jurisdiction.53 In the other case, Sears, Roebuck and 
Co., a New York corporation’s retail outlet created 
physical presence within Iowa, which established 
minimum contacts for the Court’s personal 
jurisdiction analysis.54 Thus, when a nonresident 
company possesses payroll or property within a 
state, it establishes physical presence, which in turn 
supports a finding of minimum contacts.55

Stream-of-Commerce Cases

The four previous examples stand in contrast 
to companies involved in the national stream of 
commerce. Activities involve the stream of 
commerce when a company relies on at least one 
intermediary between the upstream product or 

service it offers and the downstream customer 
consuming that product or enjoying that service. 
Intermediaries take various forms, including 
marketplace facilitators and wholesale 
distributors.

So what about situations when these 
nonresident companies establish no in-state 
physical presence, possess no in-state continuing 
obligations, and fail to continuously exploit the in-
state market, but nonetheless offer products or 
services over the internet that are delivered or 
performed in state? To what jurisdiction does a 
company submit when that company releases a 
product into, or offers a service within, the national 
stream of commerce?

Five years before deciding Burger King, the U.S. 
Supreme Court approached this very issue in 
Woodson. Woodson featured a nonresident company 
(Volkswagen, based in New York) that released a 
product (car) into the national stream of commerce 
at one location (New York) and caused an injury 
(accident-related fires) in another location 
(Oklahoma).56 The purchasers, New York residents 
at the time, sued Volkswagen over the defective car 
where the accident occurred (in Oklahoma). Like 
other stream-of-commerce cases, the dispute 
centered on, among other things, whether the car 
sale in New York made it foreseeable that 
Volkswagen might be sued in Oklahoma. On one 
hand, the Court observed it was foreseeable that 
cars sold in New York traveled to Oklahoma and 
those same cars might cause injuries in Oklahoma. 
On the other, the Court noted that the New York 
corporation (1) closed no sales in Oklahoma; (2) 
performed no services in Oklahoma; (3) solicited 
no Oklahoma business either through salespersons 
or in-state advertisements; (4) rarely sold cars to 
Oklahoma residents or customers; and (5) enlisted 
no third parties to sell cars within Oklahoma. 
Based on these five facts, the Court held that 
Volkswagen lacked minimum contacts with 
Oklahoma despite releasing its cars into the 
national stream of commerce.57 The Court stressed 
that foreseeability alone cannot satisfy the 
minimum contacts requirements.58

52
See also Travelers Health Association, 339 U.S. at 648 (raising the same 

issue for health insurance contracts between Virginia residents and a 
Nebraska-based insurer).

53
Felt and Tarrant Manufacturing Co. v. Gallagher, 306 U.S. 62, 64-67 

(1939).
54

Nelson v. Sears, Roebuck and Co., 312 U.S. 359, 362-63 (1941).
55

Cf. Najjar and Kontopoulos, supra note 8, at 13 (discussing physical 
presence requirement for commerce clause nexus analysis).

56
World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 287-88 (1980).

57
Id. at 299.

58
Id.
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Seven years later, the Supreme Court revisited 
this national stream-of-commerce issue in Asahi. 
Asahi involved a Taiwanese motorcycle 
manufacturer (Cheng Shin) seeking 
indemnification from, and personal jurisdiction in 
California over, a Japanese company (Asahi) for an 
injury lawsuit.59 Asahi manufactured motorcycle 
parts in Japan, sold its parts into the U.S. national 
stream of commerce, and knew that tires 
incorporating its parts were routinely sold in 
California. Asahi, however, did not (1) directly do 
business in California; (2) advertise or solicit sales 
in California; or (3) maintain people, property, or 
payroll in California. In Asahi, the Court reached a 
plurality decision on whether placing goods into 
the stream of commerce created sufficient 
minimum contacts for due process clause 
purposes.

Asahi produced two different approaches to 
stream-of-commerce issues. Justice O’Connor, 
writing for four justices — a non-precedential 
opinion — reached the conclusion that without 
specifically targeting the state in some manner, 
merely placing goods into the stream of commerce 

failed to sufficiently establish minimum contacts.60 
This is called the “targeting-the-state” approach. 
In contrast, Justice Brennan, writing for four other 
justices — also a non-precedential opinion — 
concluded that as long as a company foresaw that 
its goods would reach the state, placing them into 
the stream of commerce sufficiently established 
minimum contacts.61 This is called the “foreseeing-
the-state” approach. Note, however, that a very 
low volume of goods reaching the state is 
insufficient; there must be a substantial number of 
goods ultimately flowing into the state exercising 
personal jurisdiction.62

After Asahi, U.S. courts of appeals split on the 
correct minimum contacts rule to apply. Some 
courts applied O’Connor’s targeting-the-state 

59
Asahi, 480 U.S. at 105-08 (1987) (unanimous opinion).

60
Id. at 108-13, (O’Connor, J., Rehnquist, C.J., Powell, J., and Scalia, J., 

plurality opinion).
61

Id. at 116-21 (Brennan, J., White, J., Marshall, J., and Blackmun, J., 
plurality opinion).

62
Id. at 122 (Stevens, J., concurring in part and concurring in the 

judgment).
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approach.63 Other courts applied Brennan’s 
foreseeing-the-state approach.64

Nearly 35 years later, the Supreme Court 
revisited Asahi in McIntyre. McIntyre, like Asahi, 
involved an injury caused by a foreign 
manufacturer’s (J. McIntyre) defective product.65 
J. McIntyre manufactured metal-shearing 
machines in England and sold its parts into the 
U.S. national stream of commerce via a U.S.-based 
distributor. The victim, Robert Nicastro, was a 
New Jersey resident who seriously injured his 
hand while using one of J. McIntyre’s machines. 
Just like in Asahi, however, the foreign 
manufacturer here did not (1) directly do business 
in New Jersey; (2) advertise or solicit sales in New 
Jersey; or (3) maintain people, property, or payroll 
in New Jersey. Again, as in Asahi, the Court 
reached another plurality decision on whether 
placing goods into the stream of commerce 
established sufficient minimum contacts for 
personal jurisdiction.

McIntyre shared some similarities to Asahi but 
also diverged in one important aspect. The Court’s 
plurality concluded that even when a company 
targeted the U.S. national market, absent 
specifically targeting the state at issue in some 
manner, no minimum contacts existed.66 
Specifically targeting the state at issue included 
marketing products or services in state, sending 
employees to the state, and advertising in the 
state.67 The Court in McIntyre, however, 
importantly diverged from Asahi. In McIntyre, the 
plurality pointed out that the Court never held 
foreseeability as sufficient to establish minimum 
contacts even when a substantial amount of sales 
flowed to a state.68 While dissents and 
concurrences, such as Brennan’s in Asahi and 
Justice Breyer’s in McIntyre, had raised the issue of 

foreseeability in the past, the idea never gained full 
Court acceptance. In McIntyre, Breyer 
prophetically observed:

The plurality seems to state strict rules that 
limit jurisdiction where a defendant does 
not “inten[d] to submit to the power of a 
sovereign” and cannot “be said to have 
targeted the forum.” Ante, at 7. But what 
do those standards mean when a company 
targets the world by selling products from 
its Web site? And does it matter if, instead 
of shipping the products directly, a 
company consigns the products through 
an intermediary (say, Amazon.com) who 
then receives and fulfills the orders? And 
what if the company markets its products 
through popup advertisements that it 
knows will be viewed in a forum? Those 
issues have serious commercial 
consequences but are totally absent in this 
case.69

See the exhibit below illustrating the Court’s 
contemporary split in personal jurisdiction rules 
for the minimum contacts prong of the due 
process clause analysis.

What to Make of Today’s Stream-of-Commerce 
Approach Split

What should tax professionals make of the 
uncertainty resulting from the plurality splits in 
Asahi (1987) and McIntyre (2011)? A 1977 Supreme 
Court case called Marks holds the initial answer. In 
Marks, the Court explained, “when a fragmented 
Court decides a case and no single rationale 
explaining the result enjoys the assent of five 
Justices, the holding of the Court may be viewed 
as that position taken by those Members who 
concurred in the judgments on the narrowest 
grounds.”70 In other words, Marks essentially 
stands for the proposition that lower courts must 
look at all opinions to determine which is the 
narrowest compared with the others. This opinion, 
in turn, is the “controlling opinion” and can be a 
mere concurrence, not the plurality alone.

63
Renner v. Lanard Toys Ltd., 33 F.3d 277, 281-83 (3d Cir. 1994); Boit v. 

Gar-Tec Products Inc., 967 F.2d 671, 683 (1st Cir. 1992); Vermeulen v. 
Renault, U.S.A. Inc., 965 F.2d 1014, 1025 (11th Cir. 1992); and Falkirk 
Mining Co. v. Japan Steel Works Ltd., 906 F.2d 369, 376 (8th Cir. 1990).

64
Barone v. Rich Brothers Interstate Display Fireworks Co., 25 F.3d 610, 

613-15 (8th Cir. 1994); Ruston Gas Turbines Inc. v. Donaldson Co. Inc., 9 F.3d 
415, 420 (5th Cir. 1993); and Dehmlow v. Austin Fireworks, 963 F.2d 941, 946 
(7th Cir. 1992).

65
McIntyre, 564 U.S. at 873, 877.

66
Id. at 886 (Kennedy, J., Roberts, C.J., Scalia, J., and Thomas, J., 

plurality opinion).
67

Id.
68

Id. at 883.

69
Id. at 890 (Breyer, J., concurring opinion).

70
Marks v. United States, 430 U.S. 188, 193 (1977) (quoting Gregg v. Ga., 

428 U.S. 153, 169, n.15 (1976) (opinion of Stewart, J., Powell, J., and 
Stevens, J.)).
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For tax professionals, Marks means state taxing 
authorities will likely follow one of three paths. 
Under one path, some states argue that the 
concurrence by Justices Breyer and Alito in 
McIntyre advocating the foreseeing-the-state 
approach should be followed.71 The concurrence, 
however, elicited criticism as a flawed approach. 
Consequently, under a second path, other states 
press that the plurality by Justices Kennedy, 
Roberts, Scalia, and Thomas in McIntyre 
advocating the targeting-the-state approach 
should be followed.72 The second path also 
attracted criticism as a deviation from precedent. 
Under the third path, a state could argue that 
Asahi’s fairness factors should control above all 
else; therefore, the state ought to possess a 
substantially greater jurisdictional reach. 
Although this third path is available, states 
routinely decline to follow it.73 Given the 
popularity of economic nexus provisions, more 
states opt to follow Breyer’s concurrence. The 
foreseeing-the-state approach coupled with 
fairness presents a number of issues to consider in 
the realm of state taxation.

Foreseeing-the-State Approach and State 
Taxation

Issue 1: Due Process-Based Tax Planning
Some commentators argue that the adoption 

of Kennedy’s sovereignty analysis may lead to tax 
planning grounded in the due process clause — a 
problem the due process clause is not intended to 
create.74 Some commentators have even said that 
Kennedy’s analysis may lead taxpayers to believe 
a loophole exists whereby sellers effectively 
exploit the U.S. market as a whole but not any 

particular state’s market, regardless of the number 
of sales made into a state.75 For instance, in Scioto 
Insurance Co.,76 the tax planning pertained to a 
special purpose entity established by the fast-food 
company Wendy’s to license its intellectual 
property. The special purpose entity was called an 
intangible holding company (IHC). Wendy’s 
structured its operations so that the IHC did not 
directly license the trademarks to an affiliate doing 
business in the state, but rather licensed the 
trademarks to an intermediate affiliate, which then 
licensed the trademarks to another affiliate doing 
business in the state.77 The trademarks and similar 
intangible property transferred to the special 
purpose entity were used at Wendy’s restaurants.78 
The parent corporation previously licensed this 
intangible property directly to the in-state 
restaurants, but then the parent transferred the 
trademarks to a subsidiary, licensed the marks 
from the IHC, and sublicensed the marks to the 
restaurants.79 Ultimately, the Oklahoma Supreme 
Court, in accord with Kennedy’s analysis, held 
that the state could not require the IHC to file a 
corporate income tax return because of the lack of 
personal jurisdiction.

While valid, the tax planning concern appears 
to be of no consequence. The due process clause 
accounts for situations like Scioto in what is known 
as the unitary business principle. The U.S. 
Supreme Court developed the unitary business 
principle in response to out-of-state taxpayers 
challenging state taxing statutes under due 
process. Under the due process clause, states must 
have a minimum connection with the activities, or 
property, of the taxpayer the state seeks to tax. If 
the state lacks a “minimum connection” or 
“definite link” with the taxpayer’s activities — and 
thus with the property, income or gross receipts 
related to those activities — it has not “given 
anything for which it can ask return.”80 As stated 
above, without such contacts, imposition of the tax 

71
See, e.g., Align Corp. Ltd. v. Allister Mark Boustred, 2017 CO 103, 

paras. 26-27, 421 P.3d 163, 171 (Colo. 2017); State ex rel. Ford Motor Co. v. 
McGraw, 788 S.E.2d 319, 341-42, 237 W.Va. 573, 595-96 (W. Va. 2016); Book 
v. Doublestar Dongfeng Tyre Co. Ltd., 860 N.W.2d 576, 596-97 (Iowa 2015); 
and Russell v. SNFA, 2013 IL 113909, paras. 67-69, 987 N.E.2d 778, 793 (Ill. 
2013).

72
See, e.g., Hinrichs v. General Motors of Canada Ltd., 222 So.3d 1114, 

1140 (Ala. 2016); and TV Azteca v. Ruiz, 490 S.W.3d 29, 46 (Tex. 2016).
73

State v. Atlantic Richfield Co., 2016 VT 22, paras. 27-28, 201 Vt. 342, 
357, 142 A.3d 215, 225 (Vt. 2016); Willemsen v. Invacare Corp., 352 Or. 191, 
207-08, 282 P.3d 867, 877 (Or. 2012); and Ruckstuhl v. Owens Corning 
Fiberglass Corp., 731 So.2d 881, 890 (La. 1999).

74
Fatale, supra note 25, at 628-29; and Mary T. Benton, Clark R. 

Calhoun, and Elizabeth Cha, “Due Process and Commerce Clause Tests 
Are Never, Ever Getting Back Together,” State Tax Notes, July 22, 2013, p. 
201.

75
Helen Hecht, “Is There a Due Process Cloud on the Sales and Use 

Tax Horizon?” 24 J. Multistate Tax’n & Incentives 6 (2014).
76

Scioto, 279 P.3d 782; see also Griffith v. ConAgra Brands Inc., 728 S.E.2d 
74.

77
Scioto, 279 P.3d 782 at para. 4, 783.

78
Id.

79
Id.

80
Wisconsin v. J.C. Penney Co., 311 U.S. 435, 444 (1940).
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constitutes deprivation of property without due 
process of law in violation of the due process 
clause.81

To apply this principle, the first threshold is 
that common ownership or control exists among 
two or more entities or trades or businesses.82 For 
example, a parent holding company wholly 
owning two subsidiaries in a brother-sister 
relationship generally constitutes common 
control. Next, it must be determined if the 
enterprise, viewed in the aggregate, is a “unitary 
business.” A unitary business exists when a 
separate accounting cannot accurately reflect 
income earned within and without a state. This 
principle allows a state to capture the real amount 
of income within its borders created by synergies, 
for example, sharing of expertise, intellectual 
property, key personnel, intercompany sales, 
administrative resources, and so forth, that occur 
among related entities or trades or businesses that 
could not be reflected by simply maintaining 
separate books and records by branch or entity. 
For example, if two companies each generate $10 
million in income in two separate states but 
generate $25 million in income if they are 
commonly owned and controlled, there is 
evidence of a unitary relationship. Restricting the 
state to only taxing $10 million (before applying 
formulary apportionment) would not capture the 
true income of the overall enterprise from 
synergies between the two companies.

The Supreme Court set forth its views of a 
unitary business in Mobil Oil Corp.83 In Mobil Oil 
Corp., the Court upheld the unitary business 
principle’s application to justify taxing dividend 
income from foreign affiliates of a New York 
company with wholesale and retail marketing 
activities in Vermont. The Court held that the in-
state and out-of-state activities formed part of a 
single unitary business.

Essentially, once one entity establishes 
personal jurisdiction in a state, the state may, at its 
discretion, exercise jurisdiction over the activities 
of other related entities as long as the unitary 
business principle is followed. Most importantly, 

though, the unitary business principle allows for a 
summation of activities after personal jurisdiction 
has been established, but it is not a mechanism by 
which personal jurisdiction itself can be 
established. Viewing this through the lens of a tax 
professional, the out-of-state affiliates in a 
combined group have not established nexus per 
se, even though a portion of their income may be 
taxed by the state because the state exercises nexus 
over the transactions of the affiliates. Oklahoma, 
by opting not to follow a corporate income tax 
regime incorporating the unitary business 
principle, allowed this tax planning to happen.84

Building on Mobil Oil Corp., the Supreme 
Court later discussed a related concept called 
“affiliate nexus” in Tyler Pipe.85 In Tyler Pipe, the 
Court upheld application of Washington’s 
business and occupation tax to an out-of-state pipe 
manufacturing company, even though the 
company possessed no in-state offices, property, 
or employees.86 But since the company employed 
an in-state sales representative to maintain and 
protect the company’s in-state market position, the 
Court held that Washington possessed affiliate 
nexus over the company. The concept of affiliate 
nexus has since been adopted by several states.87

Issue 2: Taxpayers Operating Websites
This article would be incomplete without 

addressing taxpayers that maintain websites. 
Numerous federal court decisions suggest that a 
state may exercise personal jurisdiction over a 
nonresident defendant whose sole contact with 
the forum state arises through the internet.88 But in 

81
U.S. Const. Amend. XIV, section 1.

82
Nearly all states require a greater than 50 percent ownership for 

combined reporting.
83

Mobil Oil Corp. v. Commissioner of Taxes, 445 U.S. 425 (1980).

84
Okla. Admin. Code section 710:50-17-31(b) (2019).

85
Tyler Pipe Industries Inc. v. Washington State Department of Revenue, 

483 U.S. 232 (1987).
86

Id. at 250-51.
87

Colo. Rev. Stat. section 39-26-102(3)(d)(III) (2018). See also Cal. Rev. 
& Tax. Code section 6203(c)(4) (nexus created by in-state controlled 
group member that performs services in connection with another 
member’s sales in the state); and S.D. Codified Laws section 10-45-2.8 
(member of controlled group having an in-state member presumed to be 
a retailer engaged in business in the state). See also National Geographic 
Society Inc. v. State Board of Equalization, 430 U.S. 551 (1977); Walter 
Hellerstein and Andrew Appleby, “Substantive and Enforcement 
Jurisdiction in a Post-Wayfair World,” State Tax Notes, Oct. 22, 2018, p. 
283.

88
See generally Tamburo v. Dworkin, 601 F.3d 693 (7th Cir. 2010); 

Dudnikov v. Chalk and Vermilion Fine Arts Inc., 514 F.3d 1063 (10th Cir. 
2008); Panavision International LP v. Toeppen, 141 F.3d 1316 (9th Cir. 1998); 
CompuServe Inc. v. Patterson, 89 F.3d 1257 (6th Cir. 1996); and Zippo 
Manufacturing Co. v. Zippo Dot Com Inc., 952 F. Supp. 1119 (W.D. Pa. 
1997).
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most of these cases, internet contacts with the 
forum state exceeded those of a passive website.

In Zippo,89 the defendant’s site required 
participants to submit address information to 
receive a news service; therefore, the site operators 
knowingly transacted business with residents of 
the forum state, where the plaintiff was 
headquartered. Drifting into novel territory, the 
U.S. District Court for the Western District of 
Pennsylvania formulated a sliding scale test that 
has since been adopted by several other courts.90 
As the Zippo court stated, “if the defendant enters 
into contracts with residents of a foreign 
jurisdiction that involve the knowing and repeated 
transmission of computer files over the internet, 
then personal jurisdiction is proper.”91 Conversely, 
there are situations in which a defendant has 
simply posted information on a website that is 
accessible to virtually all users. Noting this 
opposite situation, the Zippo court observed that 
“a passive Web site that does little more than make 
information available to those who are interested 
in it is not grounds for the exercise of personal 
jurisdiction.”92 Finally, in addressing the 
intermediate situation, the court stated, “in these 
cases, the exercise of jurisdiction is determined by 
examining the level of interactivity and 
commercial nature of the exchange of information 
that occurs on the Web site.”93

The Zippo test draws criticism from a minority 
of courts today because of the vagueness of the 
intermediate situation the Zippo court discussed. 
The U.S. District Court for the Western District of 
Wisconsin astutely observed the following:

Even a “passive” website may support a 
finding of jurisdiction if the defendant 
used its website intentionally to harm the 
plaintiff in the forum state. See Panavision 

International, LP v. Toeppen, 141 F.3d 1316, 
1322 (9th Cir. 1998). Similarly, an 
“interactive” or commercial website may 
not be sufficient to support jurisdiction if it 
is not aimed at residents in the forum state. 
See GTE New Media Services, Inc. v. 
BellSouth Corp., 199 F.3d 1343, 1349-50 
(D.C. Cir. 2000). Moreover, regardless how 
interactive a website is, it cannot form the 
basis for personal jurisdiction unless a 
nexus exists between the website and the 
cause of action or unless the contacts 
through the website are so substantial that 
they may be considered “systematic and 
continuous” for the purpose of general 
jurisdiction. Thus, a rigid adherence to the 
Zippo test is likely to lead to erroneous 
results.94

Two other recent decisions, in declining to 
exercise jurisdiction, support the notion that 
passive websites are not sufficient to support 
jurisdiction. In McDonough,95 a Minnesota 
defendant displayed the plaintiff’s photographs 
on the internet without the plaintiff’s consent, in 
possible violation of California copyright and 
unfair competition laws. The U.S. District Court 
for the Southern District of California held that 
“because the Web enables easy world-wide access, 
allowing computer interaction via the Web to 
supply sufficient contacts to establish jurisdiction 
would eviscerate the personal jurisdiction 
requirement as it currently exists. . . . Thus, 
[having] a Web site used by Californians cannot 
establish jurisdiction by itself.”96

In Gordon,97 the Prevent All Cigarette 
Trafficking (PACT) Act required cigarette sellers to 

89
Zippo, 952 F. Supp. 1119.

90
Toys “R” Us Inc. v. Step Two S.A., 318 F.3d 446, 452-54 (3d Cir. 2003); 

ALS Scan v. Digital Service Consultants Inc., 293 F.3d 707, 714 (4th Cir. 
2002); Revell v. Lidov, 317 F.3d 467, 470 (5th Cir. 2002); Neogen Corp. v. Neo 
Gen Screening Inc., 282 F.3d 883, 890 (6th Cir. 2002); Soma Medical 
International v. Standard Chartered Bank, 196 F.3d 1292, 1296-97 (10th Cir. 
1999); Multi-Tech Systems Inc. v. VocalTec Communications Inc., 122 F. Supp. 
2d 1046, 1050 (D. Minn. 2000); and Nida Corp. v. Nida, 118 F. Supp.2d 
1223, 1229-30 (S.D. Fla. 2000).

91
Zippo, 952 F. Supp. at 1124 (citation omitted).

92
Id. (citation omitted).

93
Id. (citation omitted).

94
Hy Cite Corp. v. Badbusinessbureau.com, 297 F. Supp. 2d 1154, 1160 

(W.D. Wis. 2004).
95

McDonough v. Fallon McElligott Inc., No. CIV. 95-4037 (S.D. Cal. 
Aug. 5, 1996).

96
Id., slip op. at 3.

97
Gordon v. Holder, 721 F.3d 638 (D.C. Cir. 2013); Red Earth LLC v. U.S., 

657 F.3d 138 (2d Cir. 2011); and Iowa Electric Light and Power Co. v. Atlas 
Corp., 603 F.2d 1301, 1303 (8th Cir. 1979). Merely entering into a contract 
with a forum resident does not provide the requisite contacts between a 
defendant and the forum state particularly when all elements of the 
defendant’s performance will take place outside the forum. The Eighth 
Circuit stated, “A seller’s knowledge that his product is ‘destined’ in 
some form for the forum is not necessarily sufficient contact with that 
state to confer jurisdiction over the seller, particularly in the absence of 
any other voluntary contacts with the forum state.” Iowa Electric Light 
and Power Co., 603 F.2d at 1306.
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comply with a state’s tax reporting and collection 
requirements before shipping cigarettes into the 
state. A taxpayer challenged this requirement, 
claiming it violated his due process clause rights 
by subjecting him to state jurisdiction before he 
purposefully availed himself of the state’s markets. 
The D.C. Circuit observed:

While it may prove to be the case that, in 
the Internet age, a single sale establishes 
“minimum contacts” as a matter of law, 
this seems like precisely the sort of difficult 
constitutional question on which our 
analysis would benefit from factual 
development. For example, how difficult is 
it for a delivery seller to identify and 
calculate applicable taxes at the point of 
sale? What sorts of services do states 
provide to delivery sellers (e.g., a forum for 
collecting debts from buyers, trash 
disposal for shipping cartons)? Without 
this knowledge, we find no reason to upset 
the district court’s reasonable conclusion 
that Gordon has demonstrated a likelihood 
of success on the merits of his due process 
challenge to the tax provisions of the PACT 
Act.98

The best reconciliation to this issue may be 
found in Miller Brothers.99 As previously 
mentioned, in Miller Brothers, the Court concluded 
that minimum contacts were established when a 
corporation resided within a state, or was 
incorporated there, but were not established when 
a corporation only fulfilled furniture orders (some 
via common carrier) within a state.100 Imposing tax 
collection duties on Miller Brothers violated the 
due process clause, which requires some “definite 
link, some minimum connection, between a state 
and the person, property, or transaction it seeks to 
tax.”101 Residence within the state, hiring of 
employees within the state, or the owning of 
property within the state all qualify as such a 

connection.102 None of Miller Brothers’ activities 
rose to that level. Maryland residents physically 
shopped at the Delaware store. Miller Brothers’ 
only contact with Maryland was through “the 
incidental effects of general advertising.”103

Even with a greater volume of sales and 
without an intermediary, the Miller Brothers 
holding bears a strong resemblance to Kennedy’s 
opinion in McIntyre. Granted, the Court decided 
Miller Brothers in 1954, but it is imperative to 
remember the Court’s view of changing times and 
the due process clause. The Court stated the 
following in the canonical case Hanson:

As technological progress has increased 
the flow of commerce between the States, 
the need for jurisdiction over nonresidents 
has undergone a similar increase. At the 
same time, progress in communications 
and transportation has made the defense 
of a suit in a foreign tribunal less 
burdensome. In response to these changes, 
the requirements for personal jurisdiction 
over nonresidents have evolved from the 
rigid rule of Pennoyer v. Neff, 95 U.S. 714, to 
the flexible standard of International Shoe 
Co. v. Washington, 326 U.S. 310. But it is a 
mistake to assume that this trend heralds 
the eventual demise of all restrictions on 
the personal jurisdiction of state courts. 
[Citation omitted.] Those restrictions are 
more than a guarantee of immunity from 
inconvenient or distant litigation. They are a 
consequence of territorial limitations on the 
power of the respective States.104

Suffice it to say the holding of Miller Brothers 
cannot simply be ignored on the basis of 
technological changes. It also must be asked, if 
foreseeing-the-state is truly the approach, when 
would a taxpayer be on notice regarding its tax 
return filing obligations when foreseeability can 
vary on a case-by-case, state-by-state basis? It 
appears foreseeability of notice is not really notice 
at all — the crux of Kennedy’s concurrence. 
Perhaps the application of Breyer’s foreseeing-the-

98
Gordon, 721 F.3d at 652.

99
Miller Brothers, 347 U.S. at 340.

100
Id. at 345-46.

101
Id. at 344-45; and North Carolina Department of Revenue v. The 

Kimberley Rice Kaestner 1992 Family Trust, 588 U.S. ___, 139 S. Ct. 2213, 
2220 (2019).

102
Miller Brothers, 347 U.S. at 345-46 (emphasis added).

103
Id. at 347.

104
Hanson, 357 U.S. at 250-51 (emphasis added).
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state approach ought to be reserved for adjudicative 
jurisdiction rather than tax jurisdiction.

Issue 3: Linking the Blanket Fairness Approach 
With State Taxation
Another concern relates to the applicability of 

Kennedy’s analysis to the states’ taxing power in 
the name of fairness. As this article demonstrates, 
most cases relating to the due process clause 
involve issues far outside the realm of taxation, 
such as contract disputes or tortious acts. 
Therefore, under this concern, imposing a 
different test altogether for state tax purposes is 
fair. One scholar even contends that some U.S. 
Supreme Court justices agree with this 
approach.105

The problem with this approach is it allows the 
state, not just the taxpayer, to raise the fairness 
issue. In virtually every due process case, the 
notions of fair play and substantial justice must be 
evaluated based on not only the state’s interests, 
but also on the circumstances of the defendant and 
the plaintiff as private citizens. For example, in 
Keeton, the state’s interests in redressing injuries 
that occurred within it and in cooperating with 
other states to apply the “single publication rule”106 
outweighed the defendant’s choice of law and out-
of-state plaintiff residency arguments.107

Although states are granted relatively broad 
taxing power, viewing the due process clause as 
permitting taxation based on vague notions of 
fairness rather than clear rules is 
difficult. Implicitly, most tax professionals agree 
that a difference arises between adjudicative 
jurisdiction (a state court may adjudicate a 
dispute) and enforcement jurisdiction (a state 
executive agency may enforce a law).108

One proposed test for enforcement jurisdiction 
is a transactional test.109 J.C. Penney stated that due 

process cannot be satisfied when the state has not 
“given anything for which it can ask return.”110 J.C. 
Penney involved a due process challenge to an 
attempt by Wisconsin to tax dividends declared by 
a Delaware corporation with a principal office in 
New York.111 The dividends were declared in New 
York, but because the corporation’s business 
activities were located in Wisconsin, these 
dividends were with respect to Wisconsin 
income.112 Therefore, based on the language in J.C. 
Penney, the state should provide the taxpayer with 
some type of benefit (e.g., fire and police 
protection) and the taxpayer, whether implicitly or 
explicitly, should accept this benefit before the 
state can exercise enforcement jurisdiction?113

Logical as this test may be at the theoretical 
level, it still leaves open the question of when a 
taxpayer accepts a state benefit. One suggestion is 
that a purposeful, unilateral action may satisfy the 
acceptance requirement. But this ultimately begs 
the question — when exactly would acceptance of 
a benefit be satisfied? Could foreseeability still 
satisfy this requirement?  Also, the J.C. Penney 
language does not explicitly articulate the need for 
a taxpayer to accept a benefit, only that a state 
provides a benefit.

Furthermore, while utilizing deeply 
fundamental principles of taxation (e.g., the 
benefits received principle) for crafting 
enforcement jurisdiction criteria is logical, 
precedent clearly demonstrates that such an 
approach has fallen out of favor. As previously 
mentioned, Quill announced the separation of the 
commerce clause and the due process clause, 
which essentially separated these deeply 
fundamental tax principles of the commerce 
clause from the due process clause. The Court 
decided J.C. Penney, Bellas Hess, and Complete Auto 
at a time when the due process clause and the 
commerce clause were much more 
intertwined.114 As Justice Frankfurter observed in 
J.C. Penney:105

See Fatale, supra note 25, at 624, n.368 (noting the concurrence in 
Quill).

106
The “single publication rule” states that for any single publication, 

only one cause of action can be maintained, all damages suffered in all 
jurisdictions can be recovered in the one suit, and a judgment rendered 
on the merits for damages precludes any other suit for damages between 
the same parties in all jurisdictions. Keeton, 465 U.S. at 770.

107
Id. at 777-81. The plaintiff in Keeton resided in New York but sued 

in a federal court located in New Hampshire. Id. at 770.
108

See Hellerstein and Appleby, supra note 87.
109

See Hayes R. Holderness, “Taking Tax Due Process Seriously: The 
Give and Take of State Taxation,” 20 Fla. Tax Rev. 371 (2017).

110
Id.

111
See generally Wisconsin v. J.C. Penney Co., 311 U.S. 435 (1940).

112
Id.

113
Id.

114
Benton, Calhoun, and Cha, supra note 74.
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That test is whether property was taken 
without due process of law, or, if 
paraphrase we must, whether the taxing 
power exerted by the state bears fiscal 
relation to protection, opportunities, and 
benefits given by the state. The simple but 
controlling question is whether the state 
has given anything for which it can ask 
return. The substantial privilege of 
carrying on business in Wisconsin, which 
has here been given, clearly supports the 
tax, and the state has not given the less 
merely because it has conditioned the 
demand of the exaction upon happenings 
outside its own borders.115

Notice that the Quill Court never cites J.C. 
Penney. Instead, the fairness aspect of the due 
process clause may best be satisfied by turning to 
the criteria outlined in Complete Auto. Using the 
Complete Auto prongs, especially “substantial 
nexus,” as a proxy for fairness while maintaining 
the minimum contacts requirement best serves 
both clauses without, as Quill disavowed, 
completely merging the two. Miller Brothers, on the 
other hand, does survive the holding in Quill. As 
Justice Stevens noted:

The Due Process Clause “requires some 
definite link, some minimum connection, 
between a state and the person, property 
or transaction it seeks to tax,” Miller 
Brothers Co. v. Maryland, 347 U.S. 340, 344-
345 (1954), and that the “income attributed 
to the State for tax purposes must be 
rationally related to ‘values connected 
with the taxing State,’” Moorman 
Manufacturing Co. v. Bair, 437 U.S. 267, 273 
(1978) (citation omitted). Here, we are 
concerned primarily with the first of these 
requirements.116

Thus, once again, it appears Miller Brothers is 
the best reconciliation. Notice also that the second 
of the requirements is more akin to the due process 
concerns discuss in J.C. Penney rather than Miller 
Brothers.

Curiously, the “substantial privilege” 
language used by the J.C. Penney court appears in 
context to a clause somewhat similar to the 
commerce clause with reference to Quill. In Polar 
Tankers Inc. v. City of Valdez,117 the City of Valdez in 
Alaska imposed a property tax that, in practice, 
applied only to large oil tankers. Polar Tankers, a 
ConocoPhillips subsidiary argued that the tax 
violated the tonnage clause of the Constitution, 
which forbids a state, “without the Consent of 
Congress, [to] lay any Duty of Tonnage.”118 The 
Court discussed the similarities between the due 
process clause, the commerce clause, and the 
tonnage clause. The Court went on in Polar Tankers 
to discuss the higher substantial nexus threshold 
attributable to the tonnage clause by, most 
pertinently, stating the following:

That is because to establish a tax situs 
under the tax challenged here, an oil tanker 
needs only to enter the port and load oil 
worth more than $1 million. And, as Polar 
Tankers notes, oil tankers routinely carry 
millions of barrels of oil at a time worth 
well in excess of $1 million. Reply Brief for 
Petitioner 6. Thus, by virtue of a single 
entry into the port, “trading” once in that 
port, or “lying” once in that port, a tanker 
automatically establishes a tax situs in 
Valdez. No one claims that this basis for 
establishing a tax situs is insufficient under 
the Constitution. After all, a 
nondomiciliary jurisdiction may 
constitutionally tax property when that 
property has a “substantial nexus” with 
that jurisdiction, and such a nexus is 
established when the taxpayer “avails itself 
of the substantial privilege of carrying on 
business”119

115
J.C. Penney, 311 U.S. at 440.

116
Quill, 504 U.S. at 301 (emphasis added).

117
557 U.S. 1 (2009).

118
U.S. Const. Art. I, section 10, cl. 2.

119
Polar Tankers Inc. v. City of Valdez, 557 U.S. 1, 8 (2009) (emphasis 

added) (citing Japan Line Ltd. v. County of Los Angeles, 441 U.S. 434, 441-
445 (1979); Mobil Oil Corp. v. Commissioner of Taxes of Vermont, 445 U.S. 
425, 437 (1980) (same); and Quill Corp. v. North Dakota, 504 U.S. 298, 312 
(1992)). In essence, the Court seemed to be delineating the difference 
between “substantial privilege” and minimum contacts.
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Exhibit D.

Corporate Income Tax

Statute Type Commentary

A taxpayer has substantial nexus if the minimum nexus 
standards of Public Law 86-272 are exceeded and the 
property, payroll, or sales in Colorado exceed any of the 
following thresholds during any tax period: (1) $50,000 of 
property; (2) $50,000 of payroll; (3) $500,000 of sales; or (4) 25 
percent of total property, total payroll, or total sales.

The $500,000 or 25 percent threshold imposed under this type 
of statute takes the approach that such a volume of sales 
comports with due process on the basis of foreseeability—
Justice Breyer’s concurrence in McIntyre. Taxpayers looking 
to challenge this type of statute should focus on the 
“something more” aspect of Asahi and McIntyre. Also, 
taxpayers and the tax professionals advising them should 
consider the lower court decisions to gauge the possibility of 
success in such jurisdictions.

A taxpayer that engages in active solicitation of residents and 
has gross receipts of $350,000 or more from Michigan sources 
will have substantial nexus in Michigan unless P.L. 86-272 
applies.

Note the active solicitation or physical presence requirement. 
This approach conforms much more closely to Justice 
Kennedy’s approach in McIntyre.

Sales and Use Tax

Statute Type Commentary

State law requires an out-of-state seller to collect sales tax 
from customers if the seller’s gross revenue from taxable 
sales (of tangible personal property, products transferred 
electronically, or services) delivered in state exceeds $100,000 
or if the seller makes more than 200 deliveries of these sales 
in state annually.

The $100,000 or 200-sales threshold imposed under this type 
of statute takes the approach that such a volume of sales 
comports with due process on the basis of foreseeability— 
Breyer’s concurrence in McIntyre. One salient issue with this 
type of statute is the notion that nexus can be established by 
making high-dollar sales into the state—something that has 
never been blessed by the U.S. Supreme Court. Taxpayers 
looking to challenge this type of statute should focus on the 
“something more” aspect of Asahi and McIntyre. Also, 
taxpayers and the tax professionals advising them should 
consider the lower court decisions to gauge the possibility of 
success in such jurisdictions. Given the incidence of the tax 
generally falls on the taxpayer’s customer rather than the 
taxpayer, taxpayers also should consider the burden of 
collecting and remitting.

State law requires an out-of-state seller to collect sales tax 
from customers if the seller’s gross revenue from taxable 
sales (of tangible personal property, products transferred 
electronically, or services) delivered in state exceeds $100,000 
and the seller makes more than 200 deliveries of these sales in 
state annually.

This type of statute still tends to follow Breyer’s concurrence 
in McIntyre but with a slightly higher requirement of 
foreseeability—the 200-transaction threshold. Taxpayers 
looking to challenge this type of statute should focus on the 
“something more” aspect of Asahi and McIntyre. Also, 
taxpayers and the tax professionals advising them should 
consider the lower court decisions to gauge the possibility of 
success in such jurisdictions. Given the incidence of the tax 
generally falls on the taxpayer’s customer rather than the 
taxpayer, taxpayers also should consider the burden of 
collecting and remitting.
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Summary of Foreseeing-the-State Approach
Overall, the fairness aspect articulated in 

International Shoe is a backstop rather than a 
preliminary concern. In other words, minimum 
contacts must first be satisfied. Consider the case 
of a foreign company. Under several U.S. 
Supreme Court cases, the fact that a company is 
foreign matters for fairness considerations — such 
as the plaintiff-victim’s hardship in litigating in 
the defendant-company’s foreign forum.120 In 
contrast, the fact that a company is foreign has 
nothing to do with minimum contacts.121 In 
Daimler,122 an Argentinian resident brought claims 
against a German corporation under the federal 
Alien Tort Statute, alleging that a Daimler 
subsidiary operating in Argentina helped the 
country torture and kill Argentinian citizens. The 
plaintiffs brought their suit in the U.S. District 
Court for the Northern District of California, 
arguing that a U.S. subsidiary of Daimler 
conducted activities in California, giving rise to 
jurisdiction over the parent. For the personal 
jurisdiction analysis, the Court affirmed that 
general fairness was the secondary concern 
because it simply accounted for the practical 
concerns of both parties and the forum state.

Summarizing this notion best, in Bristol-Myers 
Squibb Co.,123 the Court reiterated its long-held 
view of the due process clause:

Assessing this burden obviously requires 
a court to consider the practical problems 
resulting from litigating in the forum, but 
it also encompasses the more abstract 
matter of submitting to the coercive power 
of a State that may have little legitimate 
interest in the claims in question. As we 
have put it, restrictions on personal 
jurisdiction “are more than a guarantee of 
immunity from inconvenient or distant 

litigation.They are a consequence of territorial 
limitations on the power of the respective 
States.”124

Thus, it is likely the restrictions articulated by 
the McIntyre case are not limited only to 
adjudicative matters. In fact, Bristol-Myers Squibb 
even seems to undermine the fairness argument 
for the states’ taxing authority. Following Miller 
Brothers and McIntyre satisfies the need to keep 
the commerce clause and the due process clause at 
least somewhat separate while placing some type 
of a limitation on state power.

Tax Jurisdiction Take-Away

In light of the confusing rules companies 
operating in multiple states must face, one 
common thread exists among all the precedential 
and controlling opinions: Each tax case involves 
some type of action whereby a taxpayer directs 
activities toward the state at issue. This common 
thread means states, and therefore courts, are 
likely to initially look at minimum contacts as a 
threshold matter before engaging in the complex 
fairness balancing test that Asahi requires.

As states enact different statutes pertaining to 
“doing business” for tax purposes, tax 
professionals should examine the due process 
underpinnings and potential of the statutes. Let 
us consider various statutes and their due process 
implications.

Conclusion

Due process, through personal jurisdiction, 
protects a taxpayer’s liberty against excessive 
government coercion. To subject a nonresident to 
a state’s jurisdiction, and by extension its coercive 
powers, (1) requisite contacts must exist between 
the nonresident and the state and (2) the 
subjugation must be “fair.” Standards employed 
to assess each requirement, respectively, are (1) 
“minimum contacts” and (2) “notions of fair play 
and substantial justice.” Minimum contacts are a 
yes/no, threshold inquiry. Fairness, meanwhile, is 
determined exclusively on a case-by-case, state-
by-state basis, making it incredibly difficult to 
predict. Since fairness is difficult to forecast, tax 

120
McIntyre, 564 U.S. at 873, 883. See also Daimler, 571 U.S. at 117, 142 

(citing “considerations of international rapport” as a fairness factor); and 
World-Wide Volkswagen, 444 U.S. at 286, 292 (noting the burden on the 
foreign company as a fairness factor).

121
See McIntyre, 564 U.S. at 884-85 (observing that “foreign 

corporations will often target or concentrate on particular States [which 
creates minimum contacts], [thus] subjecting them to specific jurisdiction 
in those forums”).

122
Daimler, 571 U.S. at 117.

123
Bristol-Myers Squibb Co. v. Superior Court of California, San Francisco 

County, 582 U.S. ___, 137 S. Ct. 1773 (2017).
124

Id. at 1780 (emphasis added, citation omitted).
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professionals should instead focus on whether a 
company’s activities in a given state establish 
minimum contacts.

Whether minimum contacts support a state’s 
decision to tax an out-of-state company depends 
on if the company’s activities do or do not involve 
the stream of commerce. A company’s activities 
involve the stream of commerce when the 
company employs at least one intermediary 
between the upstream product or service it offers 
and the downstream customer consuming its 
product or service.

For stream-of-commerce activities, a 
nonresident company must consider whether its 
in-state actions establish minimum contacts 
under both the foreseeing-the-state and targeting-
the-state approaches. Under the foreseeing-the-
state approach, does the company know its 
product or service regularly winds up in state? 
Under the targeting-the-state approach, does the 
company not only know its product or service 
will wind up in state but also advertise in state, 
customize its product for that state’s residents, or 
conduct marketing in state?

In contrast, for non-stream-of-commerce 
activities, a nonresident company establishes 
minimum contacts in three different ways. First, it 
deliberately engages in significant in-state 
activities. For example, does the company 
continuously exploit that state’s market through 
specific advertising? Second, it possesses 
continuing in-state obligations. For instance, has 
the company signed long-term contracts with in-
state residents based on extensive in-state 
relationships or recurring payments? Third, it 
establishes an in-state physical presence. For 
example, does the company employ in-state sales 
brokers (people), send its employees in state 
(payroll), or operate an in-state office branch 
(property)?

In the end, commercial revolutions and 
judicial developments point to a due process 
clause renaissance. Wayfair confirmed that 
personal jurisdiction — and by extension 
minimum contacts — is likely to grow in 
importance as the due process clause appears to 
increasingly displace the commerce clause as the 
primary tool guarding taxpayers’ liberty from 
excessively ambitious state tax policies. 
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