
 Serving the city's law profession since 1854

March 28, 2019

House bill to eliminate special interrogatories clears

committee

By Ashley Mizuo 

 Law Bulletin correspondent

SPRINGFIELD — A bill that would repeal special interrogatories from the Illinois Civil Code of Procedure
advanced to the House floor on Wednesday.

Special interrogatories allow the parties in a lawsuit and the judge to get specific details of a jury’s
findings, separate from the general verdict. If a jury’s answer to a special interrogatory question is inconsistent
with the verdict, one of the parties can move for the judge to override the jury’s verdict.

The bill, sponsored by Rep. Andre M. Thapedi, was filed it in February and cleared the House Judiciary-
Civil Commi�ee — which Thapedi chairs — on an 8-5 vote.

The full text of the bill reads, “The Code of Civil Procedure is amended by repealing Section 2-1108.”

The current version of the special interrogatories statue, 735 ILCS 5/2-1108, was passed in 1983 during the
83rd General Assembly.

While both plaintiffs and defendants have the ability to use special interrogatories, they’re a more popular
tool for the defense bar.

Proponents of House Bill 2233, backed by the plaintiff’s bar, contend that special interrogatories are an
unnecessary check on jurors that often create confusion and waste judicial resources.

“These are questions that are meant to create inconsistencies, and they don’t trust that a jury is considering
the evidence and deciding based upon the evidence,” said Larry R. Rogers Jr., a partner at Power Rogers Smith
LLP and second vice president of the Illinois Trial Lawyers Association. “When they reach a verdict, there’s no
reason to test a general verdict.”

Rogers said judges spend time and resources trying to determine whether or not the special interrogatory
creates an inconsistent verdict, and they’re often used as a defense tactic on appeal.

“It’s meant as it’s oftentimes proposed, so that the defense has yet another appellate issue, one that they
create by proposing a test question for jury that a court doesn’t allow,” Rogers said.

Bruce R. Pfaff, a shareholder at Pfaff Gill & Ports Ltd. and a member of the Illinois State Bar Association’s
Legislation Commi�ee, said jurors often feel tricked upon answering special interrogatories and lawyers are
unable to tell jurors during trial that the interrogatory answer must be consistent with the verdict.

“The rule itself sort of induces trickery on the jury,” said Pfaff, whose practice represents plaintiffs in
personal-injury cases. “Many jurors will be very disappointed when they come back and think that they may



have given an award in the case and then have it taken away because this answer to a question which is often a
li�le confusing or tricky.”

On the defense side, fans of special interrogatories argue they help the court identify red flags in jury
deliberations.

Donald Patrick Eckler, a partner at Pre�el & Stouffer Chtd. and a director of the Illinois Association of
Defense Trial Counsel, said the inconsistencies that special interrogatories create are actually an indication
jurors did not understand what they were being asked in the jury instructions.

“If the jury understood the general verdict form, actually understood the general the issues instruction,
there would never be an inconsistent answer to a special interrogatory,” he said. “The fact that they have an
inconsistency tells you that they didn’t understand the issues instruction and what verdict form they used in
the first place.”

Eckler also emphasized special interrogatories are the only place that jurors can apportion fault to a
nonparty in the case.

“‘Nonparty defendant,’ either se�led or dismissed, is not on the verdict form to apportion fault to them,”
Eckler said. “The only way you can get at that question, and to have the jury give an affirmative answer on it, is
to get a special interrogatory.”

Suja Thomas is a professor at the University of Illinois College of Law who researches juries and civil
procedure.

“Historically, it was never the case that a judge could say that a jury had to answer special interrogatories
or what was called the special verdict,” she said.

“You could have these special interrogatories or a special verdict, but the jury could reject answering them
and render a general verdict. The way that the judge could counter that the jury got it wrong was to say, ‘OK,
well, we’re gonna have a new trial before another jury.’”
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